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or Commercial Furfuit 


Of the Objefts of Traffic 


HE obje£ts of traffic or commercial purfuit may be divi 
ded into three claffes: thofe which are illegalf, or expreff 
□hibited by law; thofe which are abominable J, or impro 
-and thofe which are llriftly lawful{| and approved. 


Obje Cts of com* 
merce defined 
to be of three 
frlafles. 


Under the firft general head are comprehended 


Fir ft. All unclean effences or things; fuch as wine, and 
intoxicating liquor made of dates or of any fpecies of grain; 
alfo eveiy impure fluid, except oil for the purpofe of giving 
light in the open air ^; likewise carrion, or dead bodies in 
general; blood, and dung or excrement, as well as urine of 
all animals of which the Ilefh may not be eaten (or, accor¬ 
ding to forae authors, all urine except that of the camel alone, 
although the firft opinion would appear to be the mod cor- 
reav alfo the hog and all its parts; the (kin of a dog and 


Thincs- illegal 

orarohibiied:-*' 


en extrafted from the Shurrija , a juridical text- 
.Kasem, which is frequently quoted in this work, 
Difcourfe) and forms the only addition to the original Digeft, under the 


* This Ihort intro duftorv Chapter, has be 
book of great authority, by Shaikh Ab-ool- 
(Vide Preliminary ! '! 

firft title, which the tranflator thought himfel 

its arrangement. 

f [illegal] Arab. Hurarn, literally forbidden to Mohummudans. 

[abominable] Mukmb, participle paflive, literally fignifying difliked or abominated. 

I! [lawful] Mobah , participle paflive, literally, rendered optional. 

x Arab, fuhutufumae, literally under tht heavens, the objeft of which expreflion, m tins 
place, is an allufion to a general dodrine of the Mohummudan law, namely, « that the fmoke 
•‘ or vapor arifing from a thing unclean is kfelf alfo impure and confequemly that unclean ml 
(hould not be ufed in a lamp within doors: whence the fale of it for fuch a purpofe would alio 

Secondly;, 





Secondly. Things which are not effentially forbidden, but 
are unlawful on account of the ufes to which they are applied: 
like the implements of idle or trifling amufement, fuch as 
the harp and flute; fa&itious images of worfhip, as the crofs 
and every Ipecies of idols; inftruments of gaming, fuch as 
dice and chefs ; likewife whatfoever necdfarily tends to the 
affiftance or encouragement of unlawful dr forbidden a.&, 
fuch as arms fold to the enemies of the faith; habitations, (hips, 
or veflels let for unlawful trades and occupations; grapes fold 
to be manufa&ured into wine; and wood for the purpofe of 
making idolatrous images ; the difpofal of which articles even 
to perfons by whom they are ufually fo employed, although 
not for the exprefs purpofe of applying them to this ufe, is 
confidered to be highly improper and abominable. 

Thirdly. Whatfoever is in itfelf of no value or ufe: fuch 
as animals which have been fubjefted to transformation or 
mctamorphofis *; whether terrene, as the monkey, and the 
bear, and, according to feme authors, the elephant (although, 
in regard to this animal, the legality of its fale, founded on 
the ufe to which the bones and teeth may be applied, is by 
far the molt correct opinion); or aquatic , like the eel or water- 
friake; alfo frogs, turtle, and fifh which dying of themfelves, 
float upon the furface of the water; likewife all beafts of prey, 
excepting the cat and fuch other rapacious animals, whether 
birds or beads, as, wounding only and not devouring their 
prey, are ufed for the purpofes of fport, like the hawk and 

# Arab. Mufookh , t>r metamorphofed ; as, upon the authority of the K*ran } many of the chil¬ 
dren of Ifracl are believed to have been, into apes, fwine, &c. 

B 2 panther 


As applied r# 
Improper u'fes. 


A* ufeJefa 
unprofitable* 
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^Traffic expreft* 
ly prohibited— 
in sifts and oo 
■supadons con fa¬ 
ltered as illegal. 
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panther for example, which therefore are the legal objefts of 
traffic or fale. Some authors however have authorized the 
fale of all animals of prey without diftin&ion, on the ground of 
the permiffion both to ufe, and to profit by, their fkin or fea¬ 
thers r and this-opinion would appear to be the molt correct. 



Fourthly. Illegal and forbidden afts or occupations, which,, 
being in themfelves exprefsly prohibited by law, cannot be¬ 
come the objects of lawful barter or commerce : fucli as- 
fculpture, painting*, and mufic of all kinds ; aiding and affif- 
ting tyrants or opprefi'ors in the commiffion of illegal afe; 
feigned lamentations of hired female mourners over the dead; 
preferving and committing to memory, or copying, the books, 
of heretics for any purpofe but their refutation; fatiri- 
zing or abufing the faithful; teaching or acquiring the arts of 
magick, foothfaying, or phyliognonay, flight of hand, or ga¬ 
ming ; adulterating any fubltances of a nature fitted to con ■ 
eeal the deceit, fuch" as mixing water with milk ; alfo the de¬ 
ceits pra(filled by tirewomen; and dreffing or adorning the 
perfons of men with-forbidden ornaments or gems. 


Fifthly. What it is incumbent upon every human being to 
perform without fee or reward, luch as the funeral rites of the 
dead, viz. walhing, fhrouding, and interring their bodiesv 


* The term, in the original, is Umul-e-Sorsuur-e- Moj It m y which is applicable alike to the* 
art of fculptuxe and of painting, but, in the fenfe in which it is here ufed, is reftrifted by 
Mohummudan lawyers to carving, or drawing, figures of living fubje<5ls; whence it may be 
inferred, and has indeed by fomc lawyers of both fe&s been afferted, that fculpture and painting 
of wanimaU fubjetts is allowed. 

In; 




In addition however to all thofe which have been here de¬ 
tailed, there are many other illegal objeds of- traffic and com¬ 
mercial acquifition, which (hall be mentioned hereafter in the 
proper place. 

It is forbidden to receive hire for performing, the duty of a 
crier at the mofques, but there is no crime in accepting from 
the public trcafury* a fuitable allowance or proviiion for the 
difcharge of this office.. The fame principle applies to the 
office of leading or presiding at prayers; and alfo to the duties 
of a Ka,zee, in the manner hereafter f detailed ; but there is no 
crime in rec< iving hire for the completion of a marriage 
contract. 

The abominable or improper objeds of commercial purfuit 
are three-fold t- 

Firjt. Such as have a common, although not a necedary, tern 
dency to produce what is forbidden or improper: for example, 
Sur/X fales, and the faie of ffiroads or clothes of the dead ? 
alfo that of food or provffions of any kind, and the fale of 
(laves; including alfo the (laughter or facrifice of animals 
practifed as a trade. 

Secondly. Bafe or mean trades and occupations; fuch as that 

* Bcyt-o*l~jnaU which is the common property of all Moofulmans under the controul of the 
Imanu 

+ Vide Duties of the Kazef, 

J A fpecies of money-changing, which is dignified, in the Mohumniudan Law, by all fetts, 
with the title of a contraft of fale, (vide Hedaya> voL II,) and of which a particular descrip¬ 
tion will be found ( Ch. VII.) under the head of Reba , or ufury. 

■ of 
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and mrgtfteruL 


Clijec^s abftiTu • 
rafale, or imrri- 
pen 


Articles. 


Trade*. 




miSTfty 
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of a weaver ; a ©upper, or Blood-letter, who ftipulates for hire -, 
and the letting out ftallions, or other male animals for the p.ur- 
pofe of procreation,, 



Lawful and ap¬ 
proved objects* 


$>o# f not to be 
bought or fold. 


be hired. 


■Bribery and cor¬ 
ruption prohibi¬ 
ted- 


• Diftvibutor of 
‘ alma, no: to it- 


Thirdly. Things whereof the nature, arid mode of acquifi- 
tion, is liable to doubt, and confequently their legality uncer¬ 
tain, like thofe produced by the labour of infants, or perfons 
of mature age who are known not to abftain from forbidden 
a6ls; and many other matters which fhall hereafter be noticed 
in their proper place. 

The lawful and approved obje&s of commerce it is unne- 
celTary to detail, becaufe they may be known, or inferred with 
.cafe, by confide ring the nature of the foregoing exceptions.. 

The fale of every fpecies of dogs, excepting thofe which 
are trained and ufed for the purpofes of fport, is unlawful. 
Refpe&ing others, which are trained to tend flocks, watch fields, 
and guard inclofures, fome lawyers have entertained a doubt; 
but the mo ft correct opinion tends towards their prohibition: 
it is true the hire of all thefe is authorized, and a fpecific fine * 
as incurred, fhould any perfon but the owner kill them. 

Bribery, or corruption of a magiftrate, is univerfally pro¬ 
hibited by law: whether the judgment, following upon it, be 
jn favor of the giver, or againfthim; and whether the decree 
of the perfon who receives the tribe be juft, or the reverfe. 

If a perfon make over a fum of money, or any property, to 


* See Book of Deedt , or fines. 


another 
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another, for the purpofe of being expended on a particular 
tribe or family, and the perfon fo employed be himfelf one of 
that family, or in circum fiances fimilar to thofe on which the 
bounty to the others has proceeded, fhould the employer give 
fpecific orders for the diftribution of the whole fum, it is in¬ 
cumbent on the agent to pay ft rift obedience to tbefe Orders, 
and to retain no part of the bounty to himfelf ; but, fhould the 
order to diftribute or expend the money be conceived in gene¬ 
ral terms, it is lawful for the agent in fuch cafe to appropriate 
to his own ufe an equal fliare of the bounty, but not to receive 
or demand any excels for his trouble in the diftribution. - 

Power, or authority, conferred by a juft and rightful prince, 
may lawfully be accepted and exercifed, and in fome cafes 
mu ft not be rejected or declined; as where it is committed 
by the true Imam, and where the prohibition of vice, and en¬ 
couragement Of virtue, cannot be effefted without it. From 
a tyrant or ufurper on the other hand, the acceptance or 
exercife offuch authority is forbidden, unlefs the perfon fo 
employed fhall be confident of being able to abflain from all 
illegal or forbidden afts; in which cafe, and if pofTefted of the 
power to encourage or enforce the praftice of virtue, it is 
laudable and proper to accept and exercife the truft, from 
another than the rightful fovereign. Or, if a perfon be com¬ 
pelled to enter on fuch duty at the hazard of his life or pro¬ 
perty, or under an apprehenfion of injury to any of the true 
believers, there can in fuch a cafe be no crime or impropriety 
in undertaking to perform it; but, fhould the hazard of decli¬ 
ning it be Imall, the acceptance is ihiproper and abominable. 


<si. 


taia any to his 
own ufe* 


Exception. 


Delegated autho 
ricy— 


when to be ac¬ 
cepted, 

when to be Je* 
dined, 


Exceptions, 


if for good endi* 


Or, on compuU- 
(ion* 


How far ef* 
fe& of luch 
coinpul fion may 
extend* 


Rewards of gifts 
by an ufurper 
prohjlbiOcjd* 


Tithe am cl tri 
!>ut<? impofed by 
an ufurper, are 
the lawful ob- 
jf 6b of donation 
rnd fale. 


If a perfon be absolutely compelled by a tyrant or unjuft 
Prince to accept authority or power, and have no means of 
efcape, he may enter upon and perform whatfoever may be 
commanded, except fhedding innocent blood, or inflicting 
capital punifhment contrary to law; but from this he mu ft at 
all hazards refrain: for concealment of the true belief *, or 
fubmiffidn to the tenets of another, though in many inftances 
it be tolerated and approved, can never poffibly extend to the 
cafe of fhedding blood in obedience to the will of a tyrant, or 
in conformity with falfe doctrine. 

The gifts or prefents of an unlawful or ufurping Prince are 
confidered as forbidden things, if pofitively known by the 
receiver to have been illegally acquired; whofoever therefore 
takes polfeflion of fuch gifts, mu ft reftore them to the proper 
owner; or diftribute them as charity in his name, fhould the 
reftitution be, from ignorance or otherwife, impracticable; 
but in no cafe is it permitted to reftore them to any other perfon 
than the owner, whilft the poffibility of retaining them exifts. 

The duties levied by a tyrant or unlawful Sovereign, whether 
in'grain, by the name of (Mokdsumut) tithes, in money, by 
the title of (Khurdj) tribute, or in cattle, by the denomination 
of (Zukdt) alms, are all the lawful obje£U of acquifition, either 
by purchafe or by gift; and their reftitution to the original 
owners is by no means incumbent on the perfon To acquiring 
them, although the owners be certainly known. 

> %Sketa, a full account of which has been given in the Preliminary Difcourfe. 

CHAP. 
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C H A P. IX. 


Of a Contract of Sale —- its Conditions, and 

Ceremonies. 


BETA , or fale, is a term which iignifies the transfer or removal DrSmtion of 

fal c ♦ 

or property from one proprietor to another, for a known confidcra* 
tion in exchange. 


Mutual furrender, or Tukdbooz, independently of the ufe of 
certain words, does not conflitute a valid* contract of fale, although 
the obvious intention of the parties fhould be demonftrated by 
other figns j and this as well with regard to articles of trifling, as to 
thofe of confiJerable value. On the contrary, it is indifpenfable, 
provided the parties in fitch contradi are capable of due utterance, 
that the declaration or tender of the one, and confcnt or accept 
lance of the other, fhall both be verbally conveyed ; and it is only 
in cafes, where utterance is abfolutely impoflibie, that a fign from 
either party is admitted to fupply its place. 


Mutual furren* 
der h tnfufTici- 
ent to conftitute 
a valid fale. 


Which requirct 
verbal tender 
and acceptance 
of the parties, 
provided they 
are capable of 
utterance. 


The declaration or tender , and the acceptance, in a con- tender and 

1 ’ acceptance mu ft 

trait of Sale, mult both, of neceffity, be conveyed in the preterite 
tenfe. Thus, if a perfon intending to fell fhould fay to the pur- 
chafer, “buy,” “ purcha f e,” or “ I will fell you f this article,” 


fenfe. 


* I he validity of fale by mutual furrender, without the interpofition of fpeech, is univerfally 
ro^ntamed by the oppobte feQ-Vide Hamilton’s HeJnja, Vol. II, page 3 6 i. 

t Arab. AbeM, the firli perfon Angular of the Amft, comprehending both the prefent and' 
future, literally “ I fell, or will fell to you;” which c.predion, being obvioufiy equivocal, i s r; . 
jc&ed by law k the legal forms of a con trad. 

c 

> m 




Seift/m or pofTef- 
Cion under an 
i#y,aUd con crafty 
does not operate 
• right of pro¬ 
perty in the 
buyer. 


Condition* of 
n\t 9 


The contrafling 
parties muft be 


t w } 

in the imperative mood, and in the prefent or future tenfe; and 
if fuch declaration fhould even'be followed by regular confent ex- 
prefled in the preterite, ft ill a valid contract of fale would by no 
means be thereby eftablifhed. The fame obfervation applies to 
confent; as where, for example, a purchafer fays “fell me/’or 
“ you do or will fell me, fuch an article,” and the feller replies 
“ I have fold s” for here alfo, as all thefe expreffions of the buyer 
convey rather a reejueft, or inquiry upon his part, than a pofitive 
intention to purchafe, the contrad, concluded in fuch terms, would 
by no means be binding in law. Some doctors have further 
maintained as a condition to the validity of fale, that the declara¬ 
tion or tender by the feller fhall precede the fpeech of the buyer, 
and on this point arguments of forne force have been adduced, but 
the molt authentic do&rine would rejed fuch condition. 

It is to be obferved, that Seizin , or pofleffion of a buyer, under 
an invalid contrad of fale, does not confer any right of property 
upon him; but, on the contrary, induces his refponfibility to the 
owner for the article fo poffeffcd, in the event of its lofs previous 
to reftitution. 

The conditions of a contrad of fale relate, Firfl, To the can¬ 
trading parties:—and regarding them, 

It is by law required, that both be of mature age* and intel- 

* The ages of puberty and maturity, are fynonymous in the Mohummucjan law. In the book 
pf Inhibition , a moft important title, (which was omitted in the Original Digeft, but is introduced by 
the Tranflator, vide Book V.) the age of maturity is defined to be that of fifteen years in males, and 
of nine in females. A variety of circumftances may however legally tend either to extend or reftrift 
this period, as fhall be explained in the proper place* 

led* 
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le£l, free and unreftrained in the exercifc of their rights. Ihus, 
purchafe or fale by an infant is null, even although executed 
with confent of his guardian ; and, if at the age of ten years he 
'fhould appear to be endowed with mature underftanding, dill his 
com raft at this age would not, according to the mod authentic 
do&rine, be entitled to the confirmation of law. The fame is ex¬ 
actly the cafe with regard to xnfanity, temporary ftupor, and ex¬ 
treme intoxication fuch as to remove the power of difeernment; in 
all which fit nations if a perfon conclude either purchafe or fale, 
bis contrail is altogether null and invalid; nor does the fubfequent 
ratification thereof, after recovery of his-fenfes, at all remove this 
objection in law. It is other wife in the cafe of a contrail entered 
into by compulfion.or violence; for here, although agreeably to the 
general rule fuch engagement is neceflarily at the time invalid, 
dill the voluntary ratification thereof, after compulfion. is entirely 
removed, has an effefil in law to render it valid and binding.* 

Slaves are by law incapable of concluding purchafe or falk 
without authority from their mutters. Thus, if a flave either buy 

or fell any article of property without authority from his matter 
for fo doing, his contrail' is altogether null and invalid; but, if em¬ 
powered by the mafter, it is fully binding in law. If, again - , a 
perfon withing to become the purchafer of a Have fhould direfl 
that flave to purchafe himfelf from his mafter, and the mafter in 

* The diftinftion here made between this cafe and the foregoing, is founded on a maxim of law, 
that the words and declarations of an infant, a maniac, or a drunken perfon, are totally futile, and 
have no legal fenfe or interpretation whatever, confequently their ratification is of no avail; 
Pereas thole of a perfon of found intellect, although uttered by compulfion, are in themfelyes le¬ 
gally to be depended on, and confequently capable of valid ratification. 

C 2, conftquence 


of mature age 
*nt<l i n telle&>• 
free and unre* 
drained in the 
ufe of, their pro-* 
petty and rightf* 


Slavtfs can nei* 
ther purchafe 
nor fell without 
authority froov 
their inafters. 


A (live may 
however legal* 
ly purchafe him* 
Jeff from hit 




rn after on ac* 
count of any 
other perfon 
who dirt&s him 
la to da* 


The feller mud 
either hjhnfelf 
be'.vvner of the 
jfwbjeft, or p<jf- 
fefs an undoubt- 
ed right to dif- 
pole of it on the 
owner'* account* 


If a perfon dtf- 
pofc of the pro¬ 
perty of another 
by fa’.e without 
authority for fa 
do'ingy the vali¬ 
dity of contract 
is fufpended on 
the owucx’s con* 
fej»* 
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con'equencc conclude a regu’ar contrad of fale with his Have, fa 
authorized to purchafe by another, fame doflors have maintained 
that fuch contrad is unlawful j but its legality is confirmed 
by the mold prevalent opinion, 

It is further an obvious condition to the validity of fale, that the 
feller ihall either be himfelf the undifputed owner of the fubjed, 
or a perfon poffelTed of full power by law to fell it on account of 
the owner, as his father or paternal grandfather*', his agent, or 
executor, and the judge or his deputy, who, in certain cafes, have a 
power by law to difpofe of the property of abfent or difqualified 
perfons. If, therefore, a perfon ihould fell the property of another, 
having no title of the nature above deferibed, the validity of fuch 
contrad is necellarily dependent upon the owner’s confent, or 
on that of his guardian. Some d odors have even maintained, 
that it is, ab initio, null and void; but the fiift decifion appears 
bell founded upon traditional authority. It is further particu¬ 
larly to be obfeivcd, that the filence of the owner, when in¬ 
formed of the fale, or even if prefent at the contrad, is by 
no means to be considered as a ratification thereof, or a derelidion 
of his right to annul it. Should he, therefore, at any fub.fetj.uent 
period refufe his confent, he is entitled to recover his property from 
the buyer: who, on the other hand, has recourfe againft the feller 
for the price, .and alfo, in cafes of bona f ile purchafe (as where the 
purchafer was ignorant of the want of title in the feller, or where 
the feller has pretended authority from the owner,) for all lofs he 

* Both thefe, being legal guardians to their children, have an undoubted right to difpofe of 
their property* 

may 
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may fuflu'n by the tranfaflion, whether as maintenance of the an i- 
cle bought, or as hire and increafe thereof which he may be forced 
to pay the proprietor. If, however, the purchafer was himfelf ac¬ 
quainted with the feller*s ufurpation, or want of title to difpofe of 
the fubjedt, he cannot in this cafe have any recourfe for lofs fuf- 
fained by his own illegal purchafe, nor even, according to fome 
lawyers, for the price he has paid *. 

If a perfon fhould fell an article, partly his own and partly the 
property of another, or two articles, one of which does not belong 
to himfelf and the other is his exclufive property, fuch contrabl, up¬ 
on the principle above deferibed, is legal and valid to the extent of 
the filler's right, and dependent as to the remainder upon con fen t 
of the other proprietor, which fhould he refufc, he is entitled 
as above to recover his property from the buyer.j and this latter 
has recourfe a gain ft the feller for a proportionate (hare of the 
general price, which is determined by appreciating firft the 
two articles together, and then afeertaining the diflintft value of 
one : —The purchafer has alfo an option, fhould he think proper, 
of annulling the contrail altogether, in virtue of this deft tt in his 
right. The fame principle exaflly applies to the eafe of a perfon 
felling, with his own lawful property, fomething which no Moo- 
sulman can legally poffefs, or which,'from its nature, cannot be the 
property of any one j fuch for example, as a flave with a free fubjefl, 

* This latter dccifion would appear from the Commentary to be very generally disapproved 
or* at all events, to be reftrifted to a cafe where the price may have perilhed In the hands of the 
feller; for, fo long as It remains in his hands, the Commentator has declared that there can be no 
doubt of the purchafer’s title to reclaim it; . Gotwithftanding his knowledge of the illegality of 
coitfraftv 

a, 


Cafe of property 
fcld which be¬ 
longed only in 
part to the feU 
lerand parti/ to 
fome other per* 
fon. 







] nfaiit^ i t Qjwjrty 
any bfi .irlpofed 
of by father t>r 
grandfather' 5 


Who, as guas*^ 
Jians,. may legal* 
ly aft in the 
double capacity 
of feller anti 
pur chafer. 
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a goat with a hog, and vinegar with wine, or intoxicating 


The power to”difpofe of an infant’s property, veiled by law in 
his father or paternal grandfather, continues absolute and uncon- 
troled, fo long as the child may be incompetent to manage for 
himfelf, whether by tender age, or immaturity of intelled, and 
ceafes only when, by maturity of both theie, the perfonal compel 
tency of the child is eftablifliecL 

In virtue of this abfolute power it follows, that a parent may 
at once legally ad in the double capacity of feller and purchafer 
with refped to the property of his child ; and thus it is lawful 
for him not only to fell one child’s property to another, and to 
himfelf,. but alfo to purchafe his own property from himfelf for his 
child, and all fach contra&s are perfe&Iy valid and binding in law. 


Agent’s righ t In 
fjmitar cafes j 


jf to the fame 
extent, doubt* 

U U 


Jflrft opinion } 


fecond $ 

third, the moll 
conformable to 
general priori*- 
plus of law. 


An agent, in like manner has an undoubted title to difpofe 
of his condi tuenfs property by fale (which fhall be binding c.n 
the cbnftitueht,) fo long as the conftituent is himfelf alive and tnv* 
reftrided by any legal incompstency. Whether again an agent 
like a guardian can lawfully aft in the double capacity of buyer 
and feller, is a queftion upon which our doflors are divided in 
opinion. By fome this authority is univerfally maintained, by 
others a general prohibition has been fupported; and a third decilion, 
v/hich appears the mod: conformable to general principles, would 
reilridt the validity of fuch contrafl to a cafe where the condim¬ 
ent is previouily informed, and approves of the tranfa&ion. The 


* In all thefe cafes, the contract of falc, agreeably to the cloftrines of the oppofite ft ft, would 
be utterly null and invalid, both as to the faleablc and unfalcable fubjeft.—Vide Hamilton's 
.ikdiffa, Vol. II, page 451. 
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Commentator * upon this paffage in bis Mufalek has obferved, 
That moft properly the double capacity of fe[Ier and purchaser 
may be legally confidered as veiled in an agent, where he has ei- 
“ ther previoully informed the condiment, and obtained Ins fanc- 
“ tion to fuch contrad,, or where it is evident by circumftantial 
“ proof, that the conftituent’s objed in the trull conferred was 
“ merely fale or purcbafe of the article in queftion, and no p,tr- 

d 

“ ticular prediledion in favor of any one with whom the con- 
** trad lliould be concluded by his agent.,” If therefore, as 
in the text, an agent lliould perfonally acquire the property of his 
conftituent without previoully acquainting him, the validity of 
fuch contrad is neceffarily rendered by law dependent upon the 
conftituent’s future content.-f* 


<SL 


Commentator’s 

opinion» 


An executor again has no power by law to difpole of the tes¬ 
tator’s property until after his death, and whether he may then 
legally ad like a guardian in the double capacity of buyer and 
feller is a queftion, upon which, as on that of an agent, con- 
liderable doubts have aril'en. The commentator on this paffage, 
has obferved, “ that thefe doubts and arguments on both hides 
“ mull be underffood to apply, only where the agent’s or cxecu- 
“ tor’s perfonal property is concerned; and hence, although by ma- 
“ ny lawyers the validity of the contrad has been difputed where 


Th* p.v.vf r of 
an executor, 


if co-cxrenfive 
v/ith a guardi¬ 
an’s, doubtful. 


Commentatt t’t 
opinion* 


* Shaikh Zeyn-ood-Deenj furnamed the martyr, for an account of whofe life, and juri¬ 
dical writings, vide Preliminary Difcourfe. This Pcrfonage is always in future to be underflood 
by the term Commentator* 

+ A variety of arguments on this important point will be found in the book of agency, whe e 
the power alluded to in an agent, like that of a guardian, is univcrfally fupported, except in cafes, 
where his conduct in the tranfa&ion is liable to fufpicion or reproach* 

•** he 
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** he either purchafes or fells for himfelf, yet in neither cafe has it 
“ been doubted by the author of the text, that tinder powers fe- 
u parately granted by two teftatore, or two conftituents, an agent 
“ or executor may legally ad as feller and purchafer, thereby com- 
u ‘ pie ting a valid contrad of fale. And indeed the more prevalent 
“ and apparently heft founded opinion would univerfally fupport 
“ even their perfonal acquifition.” An executor has further, it is 
to be obferved, in tranladions oi the nature deferibed, a power 
of himfelf determining the price which he fhall pay, and of 
borrowing the property committed to bis charge, if he is wealthy, 
or in refponfible circumflances. 

1 HE powers of fale, by law vefled-in the judge, or in his deputy, 
extend only to the property of perfons who are incompetent to 
ad for themfclves and have no legal guardians, fuch as tliofe 
inhibited on account of tender age, folly, or prodigality, and 
debt; and thofe who being abfent, are fubjeded to a decree of law, 
which cannot be carried into effed, otherwife than by a fale of 
their property.* / 

r '"•*&&!-vi’( m 1 *- •> •' * s' 

It is not permitted to an infidel to purchase a Mob urn-mud.in 
llave, and fliould he do fo, the contra# is invalid; fome au¬ 
thors have maintained that it is Valid, but that the purchafer may 
legally be compelled to re-difpofe of the Have to a believer: the 
£rft opinion is however mod approved. And, even in the cafe 
•of an infidel’s buying his own father who is a believer, fome doubt 
refpedirig the validity of purchafe may occur; although here, 
there does not appear any valid ground of objedion, beeaufe the 

* .As in the cafe of a wife claiming her maintenance during the abfence of her hulband. 

principle 
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principle that a right of property in a believer would thereby be 
conferred on an infidel, could have no application to this cafe, 
fince a man cannot be (lave to his own fon; but, on the contrary, 
being purchafed by him becomes ipfoJaClo, free. 

Secondly, The conditions of a contrafl of fale, are thofe which, 
have reference to the thing fold, of which a few have been 
already mentioned and explained in the firft chapter *. The 
following may here be added:. 

Fu ji, ’I he objedfc of faJe mad be fuch as is in law eon- 
fidered property. Hence the fale or purchafe of a freeman 
is obvioufly null; as is alfo that of every article or fubflance 
from which no profit or life can be derived, fuch as beetles,, or 
bugs, and fcorpions; likewife all growth and fecretions of tha 
human body, as the hair, nails, and every fpecies of moifture, ex- 
cept milk. Again,,it is unlawful either to purchafe or fell any 
property which is common to all Mooful mans alike, and which 
therefore cannot be individually appropriated, fuch as grafs or 
water, before it is gathered or collefted; fifli and wild beads, before 
they are taken as. game>• and.conquered lands, or lands taken by 
force; although of thefe as an appendage to the marks of poflef- 
fion, when built or planted upon by individuals, the fale has been 
by fome.lawyers authorized. 

Regarding the fale of houfes in the city of Mecca, a doubt 


* The introduction of this fentence in the original digeft and omillibn of the chapter to 
whiclj it has.rcfcrtuice, cccaiiCned a dilexnaia on the part of the txamUtox from which reader 
lias be&N;eljcvcd» 
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has occurred, and a prohibition is recorded in the traditions, 
The commentator upon this pa&ige- obferves, “ that the Shaikh* 

4 has extended this prohibition to the hire or leafs of fuch dwel- 
‘ lings, as well as to their fale, and even to the. prevention of 
4 Mobummudans from occupying them when empty, upon the 
4 ground of certain traditional reports, and alfo of this text in 
4 the Kanin, ‘ Praife be to God! who tranfported his fervant by 
4 night from the f acred temple, of Mecca, See,' Becaufe, fince it is 
4 certain, that the Prophets fir ft departure was from the houfe 

A 

of Omm-e Hanee -f- : , this ought to be received as a proof that 
all boufes in Mecca tire facred, and.confequently that their iale 
or hire is illegal. The moll prevalent opinion neverthelefs 
4 fupports the validity of their fale, which is alfo, at the prefent 
4 day, confirmed by general pra&iee; and indeed it maybe 
4 further obferved, that the appellation of Temple to the city of 
4 Mecca is merely, metaphorical, on account of its general fandlity 
4 and the refpcdf which is therefore due to it j for Almighty God 
4 hath himfelf, in the Korda, exprefsdy appropriated its dwellings to 
4 their inhabitants bv the following words, * For the needy Mobd~ 
* jereen who were expelled from their boufes : meaning obvioufly 
1 thereby, their property .andpofieffions,”;' 


The water of wells is the property of him who extra&s it* 
(that is, of the perfon who excavates the; earth until the water 
flows) and that of rivulets or tanks, if the work of art, mud 
necefiarily belong to him who has dug them. Upon the fame 


* The hhalkhy throughout the book^iti put emphatic ally, for Shaikh i\BQO. Ja^b* Toos^ir>. 
"j' ol 2n account of his life and writings, vide, pxeiimmr y difeourfe* 
i The ffPphct’s paternal aunt, to faiS father ABDUQUfA* 

principle* 
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principle, every mineral fubftance found in the earth appertains df 
right to the proprietor of the lands in which it may be difeovered ,* 
and confequeruly of all thefe, as ettabliihed property and capable 
of legal acquisition, the purchafe or fale is fully authorized in law. 

Secondly. It is a condition to the validity of fide, that its ob¬ 
ject, or the thing fold , fhall be the free and unqualified property of 
the feller. Hence the fale of appropriations * is null j except in 
cafes where retaining fuch property might occasion its entire lo'fs 
by difputes amongfl the parties to whofe ufe it was devoted, 
and where the fide is obvioufly mod advantageous for them. Like- 
xvife the dale of an Omm-e Wtilud t fo long as her offspring (ball be 
alive j except for the payment of her original price in a cafe where 
her matter becomes infolvent. Some authors have maintained, 
that the mailer’s dying infolvent is neceflary to authorize the fale : 
but this, is liable to doubt. The commentator in his Miisdlrt 
obfetves, “ that the more approved decitton would rejed: the 
“ matters dying infolvent as a condition to the validity of 
*' fale, becaufe the Nufs, or exprefs text of the law, upon this 
“ point, is conceived in general terms : and further, that by indi- 

gence or infolvency on the part of the matter, jt is hero to be 
“ underttood, that he fhall not pottefs fufficient funds to dif- 
“ charge the price of the {lave, over and above what is excepted 
“ and fecuredby law from, the power of attachment for debt't.” 


Second Condition . 
—^Abfolute right 
of'the feller in 
the objedt. 

Inftinces*-* 

Of appropriati* 
ons, with quaU- 
'•ficationi to the 
Rule 2 


0/ a ferrule 
flave who hi* 
borne a child to 
lifer nufter. 


* Arab. IVukf which literally (igniites dttentun, but implies ia the language of the law, 
“ devoting or appropriating the uffuti of lands, or other tenements, to a pious or charitable 
“ purpofe, with refervation of the original proprietor’s right.” 

+ Literally mother of a child. A female flave, who has borne a child to her mailer, and has 
in confluence a-legal title to her freedom at his death. Vide Book of ManuniMon and E/Wad. 
whtch were omitted in the original dige.il, but have been added by the tranflator. 
i Namely funeral charge?. 
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The fale of pawns is invalid except by mutual content. 

The prohibition here fliated,” it is obferved by the commentator, 

«« applies equally to the pawner and pawnee: to the pawner, 

“ for it is obvious that he cannot fell the pledge without con fen t of 
“ the pawnee, being debarred from the cxercifc of any right, or 
“ power o)er it whatever) and to the pawnee, became he is not 
“ permitted to ciifpofe of the article pledged, excepting as an 
“ acrent conftituted for this purpofe by the pawner, but, on the 

O 

“ contrary, the validity of his fale is dependent upon the owner s 
“ content. If indeed the owner Ihould refute, after the period 
*< f or difeharge of the debt haselapfed, authority may be obtained 
m f rom the judge, or fliould this be impracticable, the pawnee may, 

** according to the moft approved dodtrme, fell the article of his 
“ own accord: ftill it does by no means follow from hence, 

*• that the pawnee may generally fell the pledge, but merely that 
«» in certain fituations he is permitted to do foj or rather it does 
*' follow, that generally he cannat Jell the pledge, which is the doc- 
“ trine expreffed by many lawyers, and amongfl them by the 
«« author of the text in his book of pawns : that is in other words, 

• « he can never fell it in the mere capacity of a pawnee, which does 
“ not oppofe the validity of his tale, in the character oi 

*' pawner’s agent* *.” 

A crime or offence ’f* committed by a Have, does not pi event 
the fale, or the manumiffion, of fuch Have by his mailer, whether it 
be wilful or accidental: this decifion is however liable to doubt. 

* This long illuftration from the commentary of a cafe fufficientiy plain in the text, and which 
at all events more properly belongs to the book of pawns, the uanflator would have willingly 
.emitted, had he thought himfelf authorized to do fo. 

* That is, homicide) as the context and commentary fhew. 


The 
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The commentator upon this p_affage has obferved, « That the 
" doubt can only apply to the cafe of a wilful offence. The 
“ Shaikh has in this cafe declared the faie to be null, by reafon 
“ of the option- potTelTed by the offended ferjon or his heirs, of 
“ putting the offender to death, or of attaching his perfon. This 
“ option however, is in fad no barrier to the validity of fale, 
“ becaufe it does not tend to remove or extinguifh the right of 
“ property in the owner j and fo long as the right of property 
“ exifts, the power of fale muft be eftablifhed. It is trufc>, 
“ the permanency or confirmation of the contrad muff depend 
“ upon the future will of the offended perfon, that is, upon 
“ his confenting to accept a ranfom or compenfation for the of- 
“ fence, which fhould he agree to do, and the mafter accor- 
dingly pay it, the contrad of fale is confirmed; b,ut if he fhould 
*» infift on the death, or perfonal bondage, of the offender, the 
“ fale is as necelfarily annulled; and the purchafer, if igno- 
“ rant at the time of purchafe, of the offence, has an option, 
“ before the will of the offended perfon be afeertained, either 
“ to diffolve, or to abide by, his contrad, becaufe there is ob- 
«* vioufly a defed in the objed of file, namely, its being liable to 
«« immediate deftrudion. Where, on the other hand, the crime was 
“ only accidental, the option belongs to the owner of the Have, of 
“ furrendering him to the offended perfon, or of paying the ranfom 
« for his offence, that is, of paying the fmalleft of two fums, name- 
“ Jy, the full value of the flave or the eftablifhed compenfation for 
“ his crime: becaufe fhould the compenfation be lefs than the value, 
“ the fir ft of courfe is all that can be exaded, and fliould the value 
“ be the fmalleft of the two, it is a general principle of law that the 
“ puniftiment of no offence can be greater than the value of the of- 
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“ fender’s perfon: confequently, the fale mull be valid, and, agree- 
“ ably to the moil approved opinion, the feller is bound to pay 
“ the flave’s ranfom. Should he pay it accordingly, it is well;; 
** but otherwife, the offended perfon has a right to attach the 
“ perfon of the Have, and confequently the Tale mull be. diffolv- 
,s cd, becaufe hisright precedes that of the buyer. The buyer 
alfo, on his part, if ignorant of this prior claim, has a right to 
** annul the fale, and recover the price which he has paid j or, 
■ f ‘ though wilhing to maintain his bargain, fhould he be preclude 
“ ed, by the amercement's being equal to the value of the flave, 
“ and the offended perfon’s in-fitting on poffefficn, he has a yight 
J:i > to come upon the feller for the price; as he has alfo, to oblige 
the feller to pay the ranfom of the Have, fhould that be IeTs than 
his. value. This however, obvioufly proceeds upon the fuppo- 
“ fftion that the buyer was ignorant at the time cf purchafc, of the 
'■ defed in his right; for, if informed of the offence committed 
by the (Live, and satisfied that the title of the offended perfon 
“ fhould remain conneded with his property, he can have no re- 
“ courfe whatever for any-lof$.thereby fuffained. Upon the whole, 
“ the validity or permanency of fale ,in this cafe, rcfls upon the 
'* payment of the ranloni, either by the original owner or the 
4< buyer; but fhould neither of them difeharge it, when cm- 
“ bracing the whole value, the fale muff of neceffity be null; and 
•* # the Payment of the ranfom by the buyer, like the gratuitous 
“ difeharge of another’s debt, can only entitle him to recourfe 
** when made by the feller’s orders*.’ 1 

* ^ha concluding part of this fentence is not very intelligible. The tranfhtor difcharTTT 
Ins duty by literally rendering the author** words. The object of them would appear to £ f„ 

rourfo d K 7 ' V l hat gCC? ^ efore > rc (p« a,n g the pur'chafer's tot/,1 deprivation of any claim of 7c 
courle where he wa. informed oi the original defect in his right , and it is (VomThis PntmL ti 
be gathered, in addition to the former, merely that his payment of the ranfom forilr nuS of 
/£? 'HjjT Frcha,e ’ lf mde b 7 the .feller’s authority, fubjefts the feller to repayment of 

„ thirdly. 
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Thirdly . It is a condition to the validity of lale, that the property 
thereby transferred fhall be capable of immediate fur render to the 
buyer : thus the fate of a fugitive, or abfconded have, is invalid if 
fold, by himfelf. But if he be fold together with other property, 
whereof delivery is practicable and the fale in confeqnencs author!* 
zed, fuch contract is valid and binding, and flaould the fugitive ne¬ 
ver be found, Hill the purchafer has no recourfe againft the feller; 
becaufe the general price is confidered by law as oppofed only 
to the other o'bjed of fale; It is further to be obferved, as an ex¬ 
ception from the above general rule, that the file of fugitive animals, 
where cuftom may authorize the hope of their fpeedy return, fuch 
as pigeons when flying, and the lie, is perfectly valid and-binding; 
as alio that of. fife in a tank, or other inclofed water,which are 
feen by the buyer at the time of his pm chafe, although incapable of 
immediate.ddivery. Where again the delivery of the article fold is 
abfolutely impoffible. until a certain future period, the validity of 
the fale is liable to doubt; but with an option to the buyer there 
feems no ground to confkler it illegal. 

Fourthly. It is neceflary to the validity of fale, that the price fH- 
pulated therein fhall be fully known and afeertained at the date of 
contra61, as well with regard to its amount or quantity, as to the 
fpscies and quality thereof. If, therefore, a perfon fhould fell for 
a price to be afterwards determined, either by himfelf, or by the 
buyer, fuch agreement is altogether null and invalid, or, in other 
words, it is no contract at all; and if the objed be delivered to the 
purchafer, and pexilh. in his hands, he is refponfibie to the owner 
for the value which it bore at the date of his Seizin, or, accord¬ 
ing to feme lawyers, for the higheft intermediate value from 

that 
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that date to the day of its lofs. Further, fliould the article 
not perifh altogether, but merely fuffer partial diminution of va¬ 
lue, this partial lofs rauft be compenfated by the buyer; and 
if, on the other hand, art increafe of value fhonld arife in his pof- 
feffion, by his own a<5t or deed, he is entitled to demand from the 
feller an equivalent to that increafe, whether in the (JfsMe or in the 
quality of the thing fold. 

Fifthly. It is a condition to the validity of late, that the thing 
fold fhall be known at the period of contract. Thus, it is unlaw¬ 
ful to fell any article of weight, meafurement of capacity, ©r of tale, 
either by computation or by guefs, even although expofed to the 
perfonal infpeftion of the buyer, like aheap of grain, for example, 
computed to meafure fo much, or even if me'a lured by a veffel of 
unknown capacity. Yet it is liwful to purchafe any relative 
{hare of a known fubjedt, as the half, fourth, &c. whether all the 
parts of fuch fubje&: be equally valuable or n.ot, whtlrt the pur¬ 
chafe of a definite quantity of any known fubjedt of which the 
parts are unequal in value, fuch, for indance, as a lingle yard from, 
a web of cloth, a jangle Jareeh * of land 1 from a field, one flave 
undefined out of two or more, and a fingle goat from a herd, >s 
totally illegal and invalid. In like manner, if a perfon fell a herd 
of goats, with the exception of one or more not exprefsly fpecified 
and deferibed, fuch fale is totally invalid ;.but the purchafe of a 
definite and determinate quantity of a fubjeft: whereof all the parts 
are alike, fuch, for indance, as a Kufeez, f from a Koorr T of whea?t, 

* Ten yards ftjuare. 

+ The former of thefe is foted by Mr. Richardson to be a corn meafbre- of % ft. and 
the tatter 7100 ft. their csaU amount is not mentioned in any Arabic dictionary, and is o£ 
»o importance to the example., 

or 
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or any oilier grain, is perfe&Iy legal and valid; as is alfo that of a 
given quantity from a fubjetf: of which the quantity is unknown, 
like that of a Mukkook * from a heap of grain of unknown quanti¬ 
ty or meafure. 

In a file of articles which are ufually fold by tale, and which 
from their number it may be difficult to reckon, it is lawful 
to adopt a known meafure of capacity, and lublUtute this ftand- 
ard inftead of the ordinary mode of reckoning. 

The fale of cloth, and of land, may be legally completed by 
ocular infpe&ion of the buyer, independent of meafurement j but 
at the fame time, it is certainly more proper and advifable that 
meafurement fhould take place, becaufe the purchafer’s objed 
with regard to quantity would be thereby exa&ly attained, which 
cannot be the cafe by infpeftion, although this is fufficient to ren¬ 
der his. contrafl binding in law. 

W ith refpetil to the quality of an article fold, of whatever 

fpecies it may be, the buyer’s ocular infpedton is invariably 

fufficient in law, and this even previous to the adlu3l fale, as 

where he may have formerly feen and approved of an article which 

is not prefent at the time of his adlual pisrehafe; unlefs fo long a period 

Ihould have elapfed, as from cuftom may authorize the inference 

of an alteration in its objedt, for the mere poffibility of fuch 

change is not fufficient to prevent the legality of fale. At the 

fame time it mull: be obferved, that if the buyer ffiould clearly 

—. . - . . . . . .... 

* MXkkook, ft. according to Mr, Ricua&bsqn# 

E 


Infpe£fc!on of 
cloth, or land, 
is fuffiviicntj,. al¬ 
though not fo 
proper at me** 
furement 


InfjfeAion fuffi¬ 
cient fur every 
article —at to it* 
quality* 


eftablifh. 




Csfe of depute 

regarding th«s 
quality * 


Commentator*# 

oplniofou 


The buyer’® 
word to be cre¬ 
dited, on oath* 


§ 


f *6 } 


eftablifh a change in the quality of his purchafe fince the date of 
infpe&ion, he has necdlarily an option to annul it; and further, 
fhouid a difputc upon this point arifc, and neither party he able to 
adduce proof of his affertion, the word of the buyer upon oath rauft 
be received, as cftablHhing the change of quality. This decifion 
however is liable to ^oubt- The commentator upon this pal- 
fage obferves, ** That the doubt muff obvioufly arife from the two 
•» following views of the queftion :-—Firfl, That the feller alleges 
“ the purchafer’s knowledge of the quality of the article as it now 
4 ‘ ftands, and his approbation of that quality, which the purcha- 
« fer denies, and confequently his word fhouid be believed, 
** becaufc the probability is in favor of his not knowing 
«« the quality of the .article."—'. Secondly, “ That as the pur- 
« chafer’s original knowledge and approbation of the quality 
“ is cftablifhed, and confequently the original validity of Tale, 
s * which the purchafer now endeavours to fubvert, by alleging 
“ a change in the article, which probability controverts, he 
«* ought in law to be confidered the claimant, and confequently 

O a*- 

«« on his failing to adduce proof, the oath of the feller fhouid be 
*< received in denial, 'X he firft view is however more generally 
“ approved, and is indeed further lengthened by this confidera- 
tion, that the probability is in favor of the buyer’s not having 
received his right, ancl confequently that he ought in reality to 
“ be confidered as the defendant or denier , although apparently 
*• the claimant in the caufe. The buyer therefore has only to 
fwear, that the article is not in its original ftate, or that in 
which he bought it.” 

Inspection of the article of falc, although in general deemed 

fufficient 


*< 


( ( 
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fufficient by law in order to ascertain the quality, yet the degree 
and minutenefs of that infpedion ought of neceflity to vary ac¬ 
cording to the fpecies of the article fold. For example: In the cafe 
of eatables and perfumes, it is neceflary and proper that the buyer 
fhould examine by tafte and by fmell, as well as ocularly infped, 
or have the quality defcribed to him by the feller. At the fame 
time it is to be obferved, that a fale concluded without fuch mi¬ 
nutenefs, either by ocular infpedion, or defeription ot the feller, is 
perfectly legal and valid ,♦ in like manner as a blind perfon may 
legally buy an article which is commonly judged of by fight, and 
fuch fale lhall neverihelefs be fully valid and binding. Whether 
again the purchafe of eatables and perfumes, without tafte, fmell, or 
defeription, is legal, fome authors have fuggefted a doubt j but 
with an option either to rejed, or demand a compenfation, in cafe 
the article Should turn out defedive, there appears no good ob- 
jedion to the legality of fale. An option, however, to annul in 
confequence of defed is cut off by the buyer\ making any ufe of 
the article purchafed, and thereafter he muft be fatisfied with a 
compenfation for the original defed: this principle applies 
as well to a blind perfon, as to one who is polTdfed of his fight. 

It is lawful to purchafe articles the infpedion of which would 
tend to their injury or lofs, without any defeription or knowledge 
of their quality, like melons, for example, walnuts and eggs, 
whereof the quality cannot be afeertained without rendering 
them totally ufelefs to the former owner, and their fale with 
ignorance of the quality is in confequence authorized. I he buyer 
is further in this cafe not entitled to return them merely for de- 
fed, but muft receive a compenfation from the feller ;, unkfs af- 
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ter breaking they fhould be found totally ufelefs and of no value 
wbatfoever, in which cafe he is entitled to reftimtion of the whole 
price. 

The fale of fith in a marfh, or muddy tank, although undoubted 
property of the feller, if not feen by the buyer at the time is 
unlawful, becaufe their quantity or even exiftence is not afeertain- 
ed j and if the grafs or reeds in fuch water be conjoined in the fale, 
ft ill it is illegal, according to the moll approved opinion. Upon 
the fame principle the fale of milk in the udder is unlawful, even 
if combined with a quantity already extracted; and -alfo that oi 
the fkin, wool, or hair upon animals, although united with fotne 
other property • like Wife the fale of what is in the womb of 
any animal, although combined with the fkin, and hair, or wool j 
alfo of “ whatever may be -produced by the copulation of a male 
“ and female of any (pedes.” 

M usk is a pure fubftance, of which the ufe is permitted by law, 
and it may therefore lawfully be fold, as well feparate, as in the 
bag or bladder, without burfling for the purpofe of infpedion, 
although this were certainly more advifable in order to prevent 
deceit and future contention. 

It is lawful in the fale of oil or any other fluid, to make a 
deduction, on account of the veflel in which it is contained, of any 
fpccific portion, which admits the probability of its being either 
lefs or more than the real weight of that veflel but, if fuch de¬ 
duction fliould be certainly known to exceed or fall fliort of the 
real Weight, it cannot legally be made, without the mutual conrfent 

of 
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of parties. It is further lawful to fell an article of this kind, to¬ 
gether with the vefifel which contains it, without any deduction 
whatfoevcr. 



SECTION. 

Of the Forms and Ceremonies of Sale. 

It is proper and becoming in a perfoa wifhing to conclude a 
bargain of file, that he fhould ftrft confider and become acquainted 
with the nature and ordinances of this important contrail; and 
that he fhould make no diflinition in favor of any purchafer, bat 
confider all purchasers alike, and fell to every one at the fame rate. 
That if either party fhould exprefs a wifli, after concluding, to cancel 
his bargain, the other fhould allow him this indulgence, and fhat 
the purchafer having ultimately concluded his contrail, Ihould 
repeat his profeffion of faith*, and glorify!* Almighty Goo. 
Finally, that each party in a contract of fale fhould rather himfetf 
fubmit to a trifling lofs, than endeavour to occafion it to the other, 
and thus that they fhould mutually labour to reader the tranfaO 
tion as fair and equitable as poflible. 


* Arab. Yefhhiido Shuhdduteyn. The form, of expreffion here alluded to, as the profeffion of 
Mooful man faith, is in thefe words, « I bear teftiinony that there is no God fave God, and I bear 
« teftiinony that Mohummud is the prophet of God." 

+ Yookubber-oolldhu :-*-Tukbeer, literally fignifies to exalt or give glory, hilt conveys in this in- 
ftance another feafe, namely “repeating the expreffion Allaho Akburf or “God is moll 
high,” which the Mohummudans are direfled to ufc in the commencement of prayer. 
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It is abominable in the feller to praife his own wares, as it is alfo 
in the purchafer to dttrafl from the value, or blame the article he 
intends to buy, and for either party to fvvear or make ufe of an 
oath in conversation regarding the wares., It is further abomina¬ 
ble to expofe any article for fale, at a time, or in a place, where 
its defeds and blemifhes may be hid or overlooked ; and except 
in cafes of neceflity, to take profit * * from a believer, or from one 
to whom favor or liberality has been promifed. 

Traffic of every fpecies between the dawn of the morning 
and fun-rife is abominable-^ : it is alfo abominable to be the fit ft 
perfon who enters the market place J: hkewife to have any deal¬ 
ings in trade with bafe or low people ; or, with thofc afilided by 
loathfome and peftilential diforders, or with any of the tribe of 
Akrad 

It is abominable to make any obje&ions to the weight 
or meafure ufed in tranfadions of fale, if the objedor is not 
himfelf well informed regarding the pradice in fuch cafes j, 

and it is further highly unbecoming, after a bargain is duly con- 

- —. . . ■ — ■■— —-— -*-;. 

* This is expxefsly limited by the commentator to the fale of articles purchased for perfonal 
ufe, which to redifpofe of at an advanced price is abominable : but if purchafed with a mercan¬ 
tile view, the profit upon retail is totally unobjectionable. 

+ Becaufe the morning twilight is one of the appointed times of prayer—Vide commentator. 

f Becaufe it is a proof of extreme defire to gain an advantage over other purchafers or fellers,, 
and by reafon of a tradition recorded in thefe words, « The lirft to enters and the lull to quit, 

the market place, is the devil« ># 

J| Whether this prohibition applies in general to that nation known by the name of Kurds , 
or only to a particular race, has not been difeovered by the tranflator, and is not perhaps worthy 
of inveftigation. The defeription given of them in the commentary, is *< a race of men, of 
a whom it is recorded in the traditions, that they were originally damans, in the fhape of men, 
a who entered into commercial dealings with mankind, in order to nuilead them.” 

eluded* 





MINlSr^ 



l 3* 1 

chided, to requeft any dedu&ion of the price $ alfo to offer a larger 
•quantity, at the fame price, of an article, whilft the crier is expofing 
it tofale; and to interfere in any manner with the bargain of another, 
as by offering a higher price to the feller, or a better article to the 
purehafer, who j's on terms of contrail: with another perfon, at the 
time when fitch offer may be made. Some authors have pro¬ 
nounced this latter practice to be totally illegal and forbidden, but 
the fell decifion would appear bed eftablUhed by traditional report. 


It is abominable that a citizen fhould a<3 as agent for a coun¬ 
tryman or peafant in the fale ot his wares. Some authdrs have 
maintained evert the pofitive prohibition of this practice, but the 
firft opinion would appear to be better founded on the general 
principles of law« 


Anticipation, ot foreftalling of- the market, is alfo by 
law declared to be improper and abominable: as where a perfoii 
may intentionally meet the caravan at a certain diftance from the 
city, with a view, by deceiving the merchants, to purchafe their 
wares at a low rate, and afterwards retail them at a higher. fhe 
particular distance prefcribed by law in fuch cafes is fourfursukhs , 
or twelve Arabian miles*, which diflance from the city it is 
abominable for any perfon to meet the caravan, intentionally , for 
the purpofe of purchafing goods j but if a meeting fhould take 
place by accident even within that diftance, there is no impropri¬ 
ety whatever. Further, it is to be obferved, that this impro- 
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* Whether or not, our Englilh mile is derived from the tnsel of Arabia, is a qneftion of more 
Guriohty than importance. In the Kamoos , a celebrated Arabic lexicon, mesl is reprefented to 
be a diftance of cither 1500 or 2000 yards, or one-third of a fursukh, which the antients reckoned 
4500, and the modem 6000 yards* 
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where deceit hat 
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priety on the part of the buyer, does not in any filiation, con- 
fer an option on the feller of annulling his contraft, imlefs fome 
ihanifeft fraud and deceit fhould appear, in which cafe the fel¬ 
ler is entitled to reclaim his goods, immediately, ii he can, or 
according to fome lawyers, at any future period; for this option 
cannot in their opinion be done away except by the feller himfelf, 
and this opinion is the bed founded. The lame principle in 
every refpetl applies to the practice of Nu/Jft ; that is, attemp¬ 
ting to enhance the price of goods through connivance with 
the feller, by making a falfc tender, (without any intention to 
purchafe,)* in the prefence of intended buyers, to induce them to 
offer a higher price for the wares. 


Hoarding up ar¬ 
ticles of ncceffar 
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with a view to 
f iling them in 
time cf feat city 
at an exorbitant 
late* 


Qualifications 
rTpc&ing mo- 
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Ehtekar , or monopoly , is another practice which is highly difap- 
proved, and pronounced abominable in our law, or, according to feme 
authors, expreffly forbidden; but the firfl opinion is the mod ap¬ 
proved. It is the hoarding up of grain, or other articles of neceffary 
confurnption fox the purpofe of felling them in time of fcarcity or 
famine at an advanced price. The articles to which this pro¬ 
hibition extends are wheat, barley, dates, raifins, oil, and accord¬ 
ing to fome lawyers, fait, all which being of neceffary confump* 
tion, the hoarding them up in order to enhance their value, as at¬ 
tended with the mod prejudicial effetffs to mankind, ought necef- 
farily to be difeouraged by law. At the fame time, ft is to be 
obferved, that the impropriety of this pra&ice muff in a great 
meafure depend upon the intention and circumftances under 
which it is followed. For example; at a period of great abundance, 
there can be no impropriety in laying up a ftore of grain or other 
provi/ions, for the purpofe of retail at a due and moderate profit; 

but 
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but the retaining it afterwards in /lore at a time of fcarcity, when no 
other feller or gratuitous beflower can be found, in order to enhance 
the price, is that pra&ice. which is here to be underflood as alone for¬ 
bidden by the law.---Some writers have cxprefTed a further limitation 
of the impropriety here deferibed, to a cafe where the hoarder of 
grain may retain in (lore and refufe to fell it for three days fucceffively 
in a time of want, or lor forty days in a feafon of plenty, and have 
in both thefe cafes maintained that he may legally be compelled 
to difpofe of it, at a fixed rate preferibed by the judge. This 
latter compulfion however, as to rates, does not appear to be any 
where authorized, and is indeed contrary to the general principles 
of law: whilft a compulfion to fell only, with a power to the pro¬ 
prietor of fixing his own price, appears fully fupported upon tradi¬ 
tional record. 


How co b« pre¬ 
vented b/ dut 


CHAP. III. 

Of Options in Sale*. 

SECTION I*. 

Of Option during the Meeting -j-. 

After a contrail of fale is duly concluded by declaration and 

J Option of (** 

confent, each party has a legal option to retrad, a nd to diffolve the •**<**- 


* This fetfionand the two following are taken from th; T/ibrecrAhlam, a juIUy celebrated 
work by J umal-ood-Dben: for an account of his life and writings, vide preliminary difeourfe.. 
The two laft factions of this chapter are from the ShurSyd. 

' A fa b. Kbtear ool Mnjles t literally t£ opthi of th: mcet'mgf a title which is not admitted bf 
the .authors of the oppefite fe&-— Vide Hamilton’s Hedaya, Vol. II, page 363. 
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bargain, fo long as they remain together. This option during the 
meeting is eitablilhed by law with regard to every fpeeies of mer- 
chaodife; and it is done away by the perfonal reparation of the par¬ 
ties, however trifling the diftance may be, and whether their bar¬ 

iUfo by ufe of 
the article 
bought, and hy 
ftipulation of the 
parties to the 
contrary,. 

gain be concluded in the open air, or in a houfe. It is alfo 
of neceffity annulled by any ufe of the article bought, or by 
the exercife of a right of property over it; or by the exprefs deter¬ 
mination of the parties, either previous to the conclusion of the 
contract, as where the feller may fay, “ I have fold you this 
“ article, and there Ihall be no option' between us,* 1 to which 
declaration the buyer confents j or fubfequent thereto, as where 
each party, after concluding the bargain, declares, “ I have choferv 
“ that the fale (hall be confirmed/ 1 or words to that purpofe, 

Not annulled by 
an equi vocal de¬ 
claration of one 
party* if the 
ctflier /bond 
make no reply. 

If one of the parties in a contraft of fale, after their bargain is 
completed, fhould fay to the other, “ I give you now an option 
to confirm the fale/ 1 and the other continue filent, or give no 
anfwer to that fpeeeh, his option during the meeting is not annulled 
in coniequencc of his filerrce,, nor is even that of the fpeaker. 

Where one per¬ 
son a&s as fcl * 
ki and purcha¬ 
ser, the rc^ can 
be no option of 
ih® meeting. 

It is a queftion on which our lawyers have dilagreed, whether in 
a cafe where one and the fame perfon is both the purchafer and the 
feller, as where, for example, a father perfonally acquires by 
purchafe the property of his fon, or fells to his fon an article of 
his own property,' there can be any option of the meeting, 
A majority have decided in the negative; becaufe the tradition 
conferring this title is conveyed in a manner which neeeffarily 
fuppofes two diftinft parties in the contrad, being expreffed in 
the dual number, thus, “ The buyer and feller have each an 
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option until they (two) feparate.” Now, as this tradition has ob¬ 
vious reference to a buyer and a feller in two diftinCt perfons, and 
as no traditional authority is adduced to counteract this reference, 
it follows, that where only one perfon a£t$, there can be no 
option whatfoever. By fome authors the affirmative has been 
maintained, and the option in fuch cafes is by them held to con¬ 
tinue, fo long as the party thus a&ing in the capacity of feller 
and purchafer (hall remain in the place where he concluded the 
bargain. This opinion however appears highly objectionable. 


..V' % 'N ; 0'--V' yyy^yiy-'y y v y ■ 

Separation of the parties after completion of their bargain 
operates equally to annul their option, whether intentional, that is. 


Separation !« 


equally effe&u»l 
to annu’l the op** 
tlon,whether in* 
tentional ok note 


with a view to its extinction, or other wife ; and whether they 
are informed of the confequence of their reparation, or not. In 
like manner, if one party fhould run away from the other imme¬ 
diately upon Concluding his bargain, the option is thereby done 
•awayj for it is by no means a condition to the application of 
this law, that the parties fhall feparate by mutual confent, but 
on the contrary, each is intitled to depart from the meeting for ' 
the exprefs purpofe of confirming the contract, by extinguifhing 
the right of option in both, and fuch departure is by no means to 
be considered as illegal or forbidden. 

If a buyer and a feller fhould continue fitting in the place where option n « 


tinguifhed by 
cafual repara¬ 
tion, or by the 


their contract is concluded and a curtain fhould be drawn, or a 


wall fhould be ereCted between them, or if they both fhould fall fl"p' 
afleep in their places, ftill the option to retraCt is by no means 
thereby extinguilhed; and further, fhould they get up and move 
together to any dUhuice without feparating, their option, according 
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to the moll approved opinion, continues fully eftablifhed in law, 
let the period be ever fo long. 

Separation of the parties, if occafioned by compulfion 
as to both, preventing their mutual determination as to the 
fale, does not operate to cancel the option of the meeting, but on 
the contrary, it remains to be claimed and exercifed by both at their 
next conference, when the compulfion is removed, fo long as they 
continue together, or do not feparate from this fecond meeting; 
where, however, the parties are not prevented from declaring their 
intentions refpefling the bargain, their reparation, even though 
compulfive, is confidered as a final confirmation of the (ale, or an 
extinction of the option as to both. If again, one only of the par¬ 
ties fhould be fo compelled to depart, his option is by fuch com¬ 
pulfion preferved, and that of the other likewife remains fo long as 
he continues in the place of conference, hut fiiould he quit that 
place, it is immediately extinguifhed. In like manner, (hould the 
compulfion be obviated as to the firfl, and he, without determining, 
quit a conference at which there is no compulfion, his option is of 
courfe extinguifhed; or fhould he be compelled merely to deparr, 
and not be prevented from determining, his option is alike in this 
cafe cancelled. 

If one of the parties after the conclufion of the bargain fhould 
declare that he confiders it finally binding, and the other fiiould ex- 
prefs his fatisfaftion, the option is extinguifhed as to both j but 
fhould the other fay nothing in reply demonfirative of his confent, 
the option of the fpeaker is alone cancelled, and that of the other 
remains fo long as he continues at the meeting. If again, one of 

the 


the parties fhould become fuddenly dumb at the conference, his 
fign mull be admitted to fupply the place of verbal determinationj 
and if his fign fhould not be intelligible, or if he fhould become 
snfane, or for a time infenfible, his guardian mull be called upon 
to exercife the right ot option in his fiead; in which event, fliould 
the incapacity be afterwards removed by his regaining his intellcfi, 
he cannot legally objed to the determination of his guardian, nor 
claim any future option for hirnfelf. 

If one of the parties fhould die after the conclufion of the contrafl, 
previoufly to his reparation from the other, his option defcends to 
his heirs, and continues with them fo long as the living party {hall 
remain in his place. The departure, however, of the living, or 
removal of the deceafed, has in law a necellary effed to confirm 
the fale by extinguishing the option as to both. 

If a purchafer previoufly to breaking up the meeting at which 
his bargain is made, fhould make any ufe of the article bought, 
demon (Irative of a right of property therein, as for inffancc transfer 
it to a third party by fale, gift, or emancipation, as in the cafe of 
a Have, all fuch ads and deeds have a neceffary effed to annul the 
option as to him; and in like manner if the feller fliould make any 
ufe of the price, his option is as neceffarily extinguifhad. Should 
the feller further, whilft in company, execute any deed of the na¬ 
ture above deferibed in favour of a third party, transferring the ob¬ 
jed of fale to him, this is confidered as an annulment of the origi¬ 
nal con trad, notwithflanding the ad of the buyer; but fliould 
either of the original parties perform any ad demonfirative of a 
transfer of property, with confent of the other expreffed or im- 
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plied, the option of retrading is extinguifhed as to both. Upon 
the whole, therefore, a con trad of fale is to be confidered as finally 
binding upon the reparation of the parties unlefs fome par¬ 
ticular caufe may exift to found a title of annulment in one 
of them, as where the objed of fale is an animal *; where a 
definite period has been previoufly ftipulated by the parties them- 
felves; where an eflentrial blemifh is found in the article; where a 
concealment of its defeds can be proved; where a ftipulated 
quality is difeovered not to exift ; or, in the cafe of Morabuh'ur\ t 
where, the prime coft has been falfely ftated; the nature and 
effed of all which circumftances fliall hereafter be treated and 
deferibed in their order: but it is particularly here to be remem¬ 
bered, that after the feparation of the parties, no hip illation of op¬ 
tion to either of them, even by mutual confent, can have any force 
or effect in law, but, on the contrary, is altogether null and invalid- 



SECTION II. 


Of Option in ihc Sale of Animals 

Atx our lawyers are agreed in conferring on the purchafter of 
animals a peculiar privilege, or option, which is not extended to 
any other fpecies of merchandife, of retrading and difftolving his 
bargain at any time within three days from the period of its con¬ 
clusion, after which period, fhould the buyer in the mean time 
not have exprefled his defire to retrad, the fale becomes 
valid and binding. He has however this option during three 

* Vide Section II, where a particular privilege allowed to the buyer of animals is deferibed, 

+ Vide Chap. VI. 

| This fpecies of option is not acknowledged, nor recognifed, in the do&rincs of the oppo- 
fite fedU 

days, 





clays, whether it be (Updated in the contrad, or not; but (hould 
the parties (Update againft it, or (hould the buyer of himfelf fur- 
render this right fubfequcntly to the contrad, or (hould he per¬ 
form any ad dememftrativeof a right of property, whether irrevo¬ 
cable, iuch as felling the animal to another or emancipating 
the (Tave, or revocable, as a deed of gift or a bequeft; in all 
and each of thefc cafes, the option is of neceffity annulled. 
The author of the Shurdya has o-bferved, that any ad whatfoever 
on the part of the buyer of an animal, productive of a change 
in its nature or quality, or indicative of an intention upon his pant 
to abide by the bargain, fuch for example, as his carnal enjoyment 
of a female (lave, or caufing a garment to be made for her, has 
the neceffary effed in law to extinguiih his option of retrading. 

This peculiar privilege or option in the fale of animals, it is to 
be obferved, belongs folely and exclufively to the buyer; the fel¬ 
ler having no fuch right in this cafe, any more than with regard to 
other articles of merchandife. Seyyed Moort uz/v* has indeed 
maintained that it belongs alfo to the feller during three days, but 
the firft opinion is the bed fupported, and the mod generally ap¬ 
proved. 


SECTION III. 

Of Optional Conditions 'b* 

It is lawful to dipulate a condition of option in a contrad of fale 
on the part either of the purchafer or of the feller, or of both, to 


* For an account of his life and juridical writings; vide preliminary difeourfe* 
t Arab, Kbfe&r~to3*Shur% 
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continue for any length of time they think proper, provided the 
period fhall be fixed and defined in' their contrad, whether k 
exceed three days * or not; and without regard to the objed for 
which it is intended, or whether the period may be proportioned 
to that objed, or not. 


Provided that 
term be definite 
and exprefsly 
mentioned in, 
the CGntuft. 


Cafe of option 
fijpula’cd in ge 
reral terms, and 
without men ti¬ 
nning any period 
whatever. 


u 


it 


It is however indifpenfable to the validity.of this condition, that 
the period of option fhall be definite, and expreflly mentioned, as 
a year, for example, a month, or a day ; and not inch as may leave 
room for any doubt or uncertainty, like “ the return of a pilgrim/' 
the ripening of corn/' “ the approach of a temped/’ “the fall of 
rain,” “ the feafoh of harveft, or reaping,” and the like; for all 
fuch indefinite fiipulations relative to option in a Tale have thenecefla- 
ry effed of rendering the contrad altogether null and invalid, nor can 
this original defed in the fale be afterwards obviated by the parties 
annulling their illegal flipulation before the lapfe of three days- 
from the date of contrad, or by their relbriding it to that period 
Upon the fame principle, it follows, that a contrad of fale ftipuku 
ing perpetual option, or option during the life, or pleafure, of th® 
parties, is altogether null and void. 

If a perfon fell an article of property, flipulating for an option to 
both the parties in the contrad, or to one of them, in general terms, 
that is, without fpecifying the nature of the option, the party to 
whom it (hall belong, or the period, whether certain, or uncertain, 
to which it fhall extend, fuch contrad of fale, according to the 
Shaikh, is altogether null and invalid, and this decifion would 


* Agreeably to the deftrines of the oppofite fca, an optional condition cannot legally be ex- 
tended beyond thru days—Vide Hamilton’* Uedaja, Vol, IT, page 381, 

appear 





appear to be approved. By Seyyed Moort vz a on the other hand, 
the validity of fale in fuch a cafe has been maintained, and the option 
held to be efLblifhed for the period of three days from the date 
of con trad, after which period no option can remain. The argu¬ 
ment adduced in fupport of this doitrine is, that fince the only 
option recognifed in law with a reference to time is that of three 
days, it follows, that in every cafe where the parties ftipulate for an 
option in general terms this legal limitation ought properly to be 
underflood, and confequently there can be no obje&ion to the 
validity of the contrail, This argument, however, we obferve, al¬ 
though it may certainly well apply to the fale of animals in which 
the option during three days has already been declared to be totally 
independent of flipulation, can have no juft reference to any other 
fpecies of merehandife. 

If a perfonin theexpeifation of receiving a gift, fhould purchafe 
any article of property from another, flipulating for an option of 
annulment until the period when the donation (hall be received, and 
that period be known or underflood by both parties at the time 
of fale, fuch contrail is lawful and valid ; but if the period 
fliould be unknown, or if the flipulation by the parties fhould 
have reference to the deed of gift only, and not to the period of 
payment, the contrail of fale is in this cafe altogether null and in¬ 
valid, In fhort, it is a general rule of law in all contrails of fale, 
that any illegal or invalid flipulation, befides being in itfelf 
nugatory, or not binding upon the parties, has further the necefTa- 
ry effeil of invalidating the contrail to which it relates. 

It is lawful in contrails of fale to ftipulate that the option 
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of annulment fliall belong to any third perfon, as well as to the 
contracting parties ; and further, in the exercife of fuck option, 
this third perfon may lawfully be conjoined with the parties, or 
with either of them, fo that the power of annulling the contra# 
within a given time may depend either upon him fingly, or on 
him, with the concurrence of one or both of the parties. It 
is moreover lawful to confer this option of annulment upon feveral 
perfons as well as upon one, and to ftipulate for tlie duration of 
this right in one of the parties for a term longer than may be allow¬ 
ed to the other. It is further authorized in the fale of two feparate 
articles to ftipulate for an option of annulment as to one only , and 
not as to the other. The article, however, to which this option 
refers muft be particularly fpecified in the contra#, fo as to 
obviate all future uncertainty and doubt; otherwife the ftipulation 
is not only null and void in itfelf, but has alfo the effe# to in¬ 
validate the contra#. If where the article is particularly fpecified, 
the purchaser pofleffing fuch option, fliould annul the bargain as 
to it, he is entitled to reclaim a proportionate lhare of the general 
price. 

If one of the parties in a contra# of fale fhould ftipulate for the 
option of annulment during a given time, to another perfon jointly 
with himfelf, each of them has in this cafe a title either to 
dhTolve or to confirm the bargain,* but fliould he ftipulate for the 
option to a third perfon only, that perfon is in law confidered 
as his agent, and no option can be exercifed by him, 
who has thus made over his right to another. If the obje# 
of fale fliould be a Have, and the parties agree to confer a right 
of option on the flaye himfelf, this alfo, according to the 

prevalent 





prevalent opinion, is fully authorized in law; and if an agent in a _ 
Ihle fhould llipulate for the option to himfelf, or to his conftituent, 
or to both, this is perfedlly legal and valid; but fliould he ftipulate 
• for the fubfoitution of another perfon in his place, the validity of 
the contract muft in this cafe depend upon the nature of his own 
commiffion ; which, if conveyed in general and ablolute terms, or 
expreflly involving a power of deputation, his contract is valid j 
but otherwife it is null and void. 

If the parties in a contract of fale ftipulate for the power, of 
confuting with a third party, or with their friends, regarding the 
confirmation or annulment of the bargain, and a definite period 
for this purpofe be affigned, it is perfectly legal and valid ; out 
they have alio a power to annul the contraa even previoufly to. 
fuch confutation. 

It is lawful for a perfon to fell effects upon this condition, that 
“ if in a certain fpecified time, he reftore the price to the buyer, 

«< he (hall be entitled to reclaim bis property,’* and fuch claufe is 
accordingly binding on the purchafer ; but he, on the other hand, 
being confidered to be proprietor of the article during this time, 
has an exclufive title to^ all advantages which may arife from it 
whilft in his poffeffion. The feller however, in order to reclaim 
his property, muft reftore at once the whole price he has received, 
and his tender of any part thereof within the fpecified time has no 
legal effedt to dilfolve the fale, nor is the buyer bound to accept 
this partial tender, unlefs in a cafe where fuch obligation was par¬ 
ticularly expyeffed in his contract* Again, the particular period at 
which, in a cafe of this nature, the feller is entitled to reclaim his 
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vtithwi a certain 
time *, 


dition, miy >• .property mud depend on the terms in which fuch condition is ex« 
pie (ltd. For example, if the fpecified period has been mentioned 
as a limit to the power of reftituti-on and redemption, as where 
the feller may have faid, “ If within fuch a time I flvould reftore, 
&c,” he is of courfe entitled to diffolve the Tale at any intermediate 
period by tendering the price, which the purchafer is accord¬ 
ingly bound to receive and to give «p his purchafe j but if, on the 
contrary, a particular date has been mentioned, at which the refli- 
tution of the price mull take place, as where the feller may have 
thus expreffed himfeif, “ If upon fuch a day I reitore, &c.” here 
his intermediate tender to the buyer can have no effect whatfoever 
in law, nor is the buyer bound to accept it. It is otherwife in the 
cafe of abfolute option to annul the bargain in any given period 
ilipulated on the part of the feller, for here his title being indepen¬ 
dent of any condition as to price, he may diffolve the contract 
whenever he thinks proper within the period defcribed, without 
either producing the price, or making even any partial tender 
of it .to the buyer. 
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SECTION TV. 

Of Option in cotifequence of Fraud or Decot, 

If a perfon ignorant and unexperienced in traffic purchafe 
any article of property with the nature and value of which he was 
unacquainted at the time, and it afterwards appear that an undue 
and unufual advantage was taken of his ignorance by the feller; 
this eftabliffies by our law a title in the buyer to annul his contrafi 
at any future period when the wrong may be difeovered, and 

the 
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the feller is accordingly bound to make reftitution of the price* : 
nor is this right forfeited to the purchafer, by any ufe he may 
make of, or right he may exercife over, the article, except fuch 
as would remove it from his property, or create a dilability in 
him to make reftitution, like the manumiffion of a flave for 
example, or, in the cafe of a female flave, her pregnancy by 
him. It is, however, to be obferved on the other hand, that a 
purchafer in fuch a predicament can never claim a compenfation for 
the lofs he has fuftained by the tranfa&ion ; fince the option of re¬ 
taining or reftoring the goods is all that by the law has been allow¬ 
ed to him. 


SECTION V. 

Of Option in default of Surrender and Payment 'f'. 


* The fame principle exactly applies to a feller unacquainted with the value of his property, 
who h circumvented in a fimilar manner and degree by the buyer; for he alfo is entkled to 
reclaim his property, by diffolving the fale, whenever the deceit may be difeovered*—-Vide 
ffuhner, from which this decifion has been copied by the tranflator. 

f This option is entirely reje&ed by the other fe&. 
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A Contract offale, if not followed by furrenderof the object 
and payment of its price, fhould no further delay be ftipulated, is 
by our law confidered to be binding only for the fpace of three 
days. If therefore at any time within three days, the buyer fliould 
produce and make a tender of the price, he is entitled to demand 
his purchafe, but after that period, it is the property of the feller, 
who may furrender or retain it at his pleafure, and the lofs, if 
it fliould peri(h, is his own. Some lawyers have further 
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maintained, that the lofs of the article within the three days,, 
whilft in the feller’s poffeffion, mufl: neceffarily fall upon hint, 
and their decifion would appear to be fully efeblifhed by the 
general principles of Taw. 

Where the article fold is of a nature liable to peri fh or decay 
in a tingle day, it is the duty of the purchafer to make immediate 
payment of the price, and ihould he neglcdt the tender of it 
even until night, the contract is no longer binding on the feller. 

The nature of option from defefl fhall hereafter be explained, 
in a feparate chapter. 



Miscellaneous Cases relative to Options in Sale. 

The option during the meeting is a peculiar privilege granted by 
law to the parties in a contraft of fale, and has no reference to any 
Other j whereas fiipulated option is authorized in all contracts, ex¬ 
cept marriage, appropriation, acquittance or releafe, divorce, and 
manumifjrton, although according to one traditional,report, which 
is however by no means confidered as authentic, the Taft, or ma- 
numiffion, would appear not to b.e excepted from the application 
of this rule. 

A stipulated option in purchafe or lale as well as that of three 
days in the purchafe of animals, are both annulled by the ufe 
or exercife of a right of property over the article thus acquir¬ 
ed, Hence, if an-option ihould be ftipulated for by both the 

partied. 


parties in a contra# of fale, and one party fliould make any ufe of 

his acquifition demonftrative of . a right of property in it, the 

title of annulment as to him is neceffarily done away; and fliould 

fuch ufc have been made with the exprefs confent of the other, the 

option as to both is as neceffarily cancelled. 

* 

If a perfon poffefflng a right of option fliould die, this title 
defcends immediately to his heirs *, without regard to its particular 
fpecies, whether it be of the meeting, by ftipulation, or any other 
fpecies whatever; and, on the fame principle, fliould he become 
infane or legally difqualified from exerting his right, his guar¬ 
dian muft fupply his place, who, like an heir, poffeffes by law the 
fame power of determination which the immediate party to the 
contrafi originally enjoyed, nor can this immediate party, after 
regaining his intelle# or legal qualification to a# for himfelf, 
be heard on any objedion to what his guardian may lawfully have 
determined. If the contrafling party be a flave liccnfed to pur- 
chafe or fell i fliould he die, the option which he enjoyed mull 
neceffarily revert to his matter, from whom the authority was 
derived. 

The right of property in an article bought is legally vetted 
in the purchafer by virtue of bis contra# alone -f, independently 
of any option poffcffed either by himfelf or by the feller. Some 
lawyers have maintained that the period of option muft alfo elapfe 

* According to the oppofite foil, no right of option ftipulated for in a falc can defend 
to an heir, mid the contrail is confirmed by the death of either party.—Vide Hamilton's 
l'cih’ya, Vol. II, page 389. 

+ A diftindlion relative to this cafe, which is not here admitted, may be gathered from die 
ilofbines of die oppofas feft,—Vide Hamilton’s lUdaya, Vol, II, page 383. 
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before the buyer’s right can be eftablifhed, but the former do&rine 
appears better founded in traditional report. Hence it follows, 
that all increafe or advantage arifing from the article muff be¬ 
long to the buyer alone, and that notwithftanding his right to re¬ 
cover from the feller the full price he has paid, fhould the con- 
trafl be afterwards diffolved, the intended feller can have no claim 
againft. him for any profit or advantage which has arifen during 
the intermediate time. 

If the merchandife perifh or be deftroyed in the hands of the 
feller after the conclulion of his contrafil, but previous to feizin of 
the buyer, it is a general rule of law, as formerly obferved, that 
the lofs mud always fall upon the feller. But if the lofs or 

deftrudlion take place in the hands of the buyer after feizin, 

a diftin&ion is to be obferved. If the period of option fhould 
alfo have elapfed, there can in this event be no doubt that 
the lofs muft fall entirely on the buyer; and, even fhould 

the period not have elapfed, if the option be referved to the 

feller, the buyer muft fubmit fo the lofs, becaufe the fale be¬ 
ing originally binding as to him and the article being in his 
own pofleffion, he can obvioufly have no claim againft the feller 
in conference of its lofs; but if the option be with the buyer 

alone, and the time fhould not have elapfed, the lofs or deftruc- 

* 

tion of the article without any fault or neglefl of his own, 
cannot deprive him of his title to annul the bargain, and con- 
feqctently fuch lofs muft fall upon the feller. 

An optional condition has by fome lawyers been confidercd to 
take effett only on reparation of the parties from the meeting 


at 


at winch their contrad was concluded, or in other words, wh'err 
the option of the meeting has ceafed to exift. The more preva¬ 
lent however and meft approved decifion would tend to efta- 
blifh its effed and the confequent title of the party for whom 
fuch option may be provided immediately upon, the conclu- 
lion of the contrad. 

And here it is proper to obferve, that an option of infpeSHon- 
may alfo in fome cafes be eftablifhed with refped to an article 
fold, although from the rarity of its occurrence, and from its 
obvious analogy to the title founded on defed, which will here¬ 
after be confidered, we have omitted to clafs this right amongfk 
th z fpecies of option formerly enumerated. An option of inflec¬ 
tion therefore is eflablidied only with regard to finch articles as- 
may be bought without the buyer’s infpedion, and thcpurchafe of 
-which indifpenfably by law requires particular defeription of the 
fpecies and quality of the articles fold. By mention of the fpecies 
it is here intended to convey, that a word fhall be made ufe of by 
the feller, which involves every individual of that clafs or fpecies, 
and excludes thofe oi every other, fuch as wheat for example, rice 
and filbj, and by defeription of the quality it is meant, that the feller 
fhall make ufe of a word diflinguifhing and feparating the individuals 
of fuch fpecies from each other, as pure-, unmixed , with regard to 
wheat for example, coarfe , or fine, and the like, in addition to 
which as regarding thg quality, it is required,, that every quality 
poffefTed by the article, an omiffion to deferibe which might pro¬ 
duce doubt or uncertainty refpeding it, fhall be particularly dated 
at the time of contrad; for if any the mod: trifling failure, with 
refped to thefc two conditions, or to one of them, fhould occur, 
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the contra<ft of fale without the previous infpe&ion of the buyer it 
altogether null and invalid. If however we fuppofe both the fpc- 
cies and the quality of an article fold to be defcribed in that perfeft 
and complete manner which is by law required, the Lie of it is 
in fuch cafe legal and valid, whether the feller alone may have 
feen the property previoufly to fale, and not the buyer, whether 
alfo the buyer alone may have infpedted it, or even although 
neither fhould have feen it at all, as where their contrad proceeds 
on the defcription given to both by a third party. In all and each 
of thefe cafes therefore, Ibould the article afterwards be found to 
be of the exadt fpecies and quality defcribed, the fale is neceffarily 
binding, but otherwife the buyer, who had not previoufly infpec- 
ted it, has an option either of annulling or abiding by his contract * 
and, on the fame principle, the feller, where the buyer alone had 
infpedted the goods, has an equal option to annul the bargain 
whilffc, if they both depended on the defcription of a third party,, 
the will of either is fufficient to diffolve the fale. 

If again a perfon purchafe an eftate, part of which has been 
fubmitted to his ocular infpe&ion, and the quality of the reft has 
been defcribed, fhould any part of the eftate be afterwards found 
not to anfwer the defcription given, his option of rejection in 
this cafe muft neceffarily involve the whole. 


CHAP. 
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C H A P. IV*. 

Of the Laws of Contra&s, and their Interpretation. 

Thefe may be comprehended under the fix following fefitions. 

SECTION I. 

Of Sales for Ready Money and on Credit. 

Ip a perfon purchafe any article ol property in general andab- 
folute terms, or ftipulating for immediate payment, fuch bargain is 
confidered by law to be executed for ready money, and implies an 
obligation on the purchafer to make immediate payment of the 
price. At the fame time it is fully authorized to ftipulate for a delay 
of payment, until any future period, provided that period be fixed, 
but it is indifpenLble on the other hand that the ftipulated period 
fhall be fuch as not to admit of the fmalleft uncertainty regarding 
its approach, and hence it follows that a ftipulation of credit in a 
fale, without at all fpecifying its term, or with a reference to a 
period which is in any degree uncertain, like the “ return of 
pilgrims” for example, has a neceffary effebt in law to render 
the contract null and invalid. 

If a perfon fell any article of property for a certain price on 
condition of ready payment, and ftipulating for a larger fum in the 
event of delay, fome lawyers have maintained that fuch contraft 
is invalid. A tradition however has been quoted which fupports 


* The whole of this chapter Is taken from the Shuraya* 
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•the validity of fale, viz, “ that the feller muft receive the fmallci! 
“ ftipulated price, at the moll diftant period which is mentioned. 18 ’ 
If again a contrad fhould refer to two future periods and ftipulate 
for an increafe of the price, fliould the payment be poftponed until 
the lateft, this contrad is by unanimous afTent pronounced to be 
illegal and invalid. 

If a perfon purchafe an article of property ftipulating for the 
payment of the price at a future fixed period, and refell it to the 
perfon from whom it was bought, previoufly to the expiration 
of his own term of credit, this fecond fale is according to out 
law perfectly legal and valid, whether the price fpecified fhould 
be greater or lefs than that firft agreed for by the buyer, and 
whether alfo he fhould receive prompt payment, or fpecify a term 
of credit as before, provided however that fuch refale did not form 
a condition of the original contrad*. Where again the term of 
credit in the firft contrad .may have expired, if the refale fhould 
be executed for the fame price exadly, without increafe or dimi¬ 
nution, here alfo there can be no doubt that it is legal and valid* 
as likewife if the price fhould be greater or lefs, where it is not of 
the fame fpecies with the former.: but where it is of the fame fpe- 
cics exadly, and an increafe or diminution of the amount may be 
bargained for, fome lawyers have pronounced the refale to be in¬ 
valid, and two traditional reports of an oppofite tendency arc on 
this point recorded. The rood authentic however, and that which 
guides the prevalent decifion, would univerfally fupport the validi- 


* The reverfe of tills decifion ma/ be feen in the Hedaya, Vol. IT, pfge 44 z> where a refale 
for a fura fhort of the original price is cxprefsly declared to be invalid. 



ty of the fale, without any limitation as to its terms, or diftin&ion 
on any ground whatfoever. 

When a term of credit is fpecihed in a contract of falc, both 
parties are bound implicitly to abide by fuch flipulation. It is not 
incumbent therefore on the buyer to make payment of the price 
before the expiration of that term, even if demanded by the feller; 
and fhould he on the other hand make a voluntary tender thereof 
before the term has expired, it is not incumbent on the feller to 
receive it. If however after the expiration of the term, the buyer 
Should make an offer of the price, it is the duty of the feller to 
receive it; and fhould he refufe, all fubfequent lofs in the buy¬ 
er’s hands without negledt or tranfgreffion upon his part, muff, ac¬ 
cording tothe mod prevalent decifion, fall upon the feller. The 
fame is exadly the cafe with refpedt to a feller in Suliitn’’ con¬ 
tracts, who, by a legal tender of the goods at the ftipulated 
period off delivery, becomes abfolved, by the purchaser's refufal to 
receive them, from all future relponfibility in the event of lofs; and 
this principle it may be obferved is by no means limited in its ap¬ 
plication to contracts of fale, but extends to every debt or obliga¬ 
tion, the payment or performance of which may be duly tendered 
by the debtor at the ftipulated time ; for fhould the creditor re- 
fufe to accept it at this particular time, all future lofs mu ft fall 
upon himfelf alone, and the debtor is no longer in any degree 
'Tefponfible. 

The retail of merchandifc at an advanced rate beyond the origi- 

" r ■ — ." i y— . —-- i n. « — » — nr T ' ■ ~~ -- - -- 

■* The nature of a Sulutn contrail is hereafter explained, and the laws refpe&ing it deferibed 
in a feparrfc chapter, It is that by which a perfon receiving the price in advance, becomes 
bound for the delivery of goods at a certain future period* 

«ial 
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prompt payment 
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nal price cither for ready money or upon credit is univerfally au¬ 
thorized by our law, provided the retail purchafer be acquainted 
with the value of the goods, fo that no undue advantage can 
be taken of him in the contrail. 

It is not permitted in fale, after a term of payment has been, 
fixed, to fufpend the payment any longer on condition of an aug¬ 
mentation of the price; and the lame principle applies to eveiy 
fpecies of pecuniary obligation. On the other hand it is perfedly 
authorized to abate and deduft, on account of ready money or 
prompt payment, any part whatfoever of the price of an article 
fold, or of the original amount of a debt. 

If a perfon purchafe any article of property on credit, and 
intend to fell it by Mordbuhut *, that is, at an advanced rate, it 
is incumbent on him to mention to the buyer in retail the precife 
term of credit which he has obtained i for otherwife, Ihould he 
fell without dating this term, the buyer has an option of annul¬ 
ling or abiding by his contract. A tradition however is recorded 
which would tend to defeat this option in the buyer, namely, 
«* that he can only be entitled to demand an indulgence in the term 
“ of payment fimilar to that which was obtained by the feller 

♦* in his original contradl.” 


Pettrroined by 
she literal Of 


SECTION II. 

Of Rights and Appendages. 

The general and fixed criterion of law for determining the 


* Vide Morabuhitt tales, Ch. Ml, 


rights 
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lights and appendages involved in a contract of fale, or thole 
things which, as connected with the fubje6t, mufl appertain ot 
right to the buyer, is “ That the literal or common acceptation 
« 0 f the term made ufe of by the parties (hall be ftriaiy attended 
*< to, and fliall invariably guide the decifion.” Thus, if a perfon 
fell a BojUn (or garden), the trees, the ground, and the buildings 
contained in it, are all included in fuch a lale ; and in like manner 
if a perfon fell a Dar (or manfion), the ground and buildings, 
and the upper as well as the under ftory of the houfe, are all inclu¬ 
ded in his contra#, unlefs the upper ftory fhould be totally indepen¬ 
dent and diftind, as where it is inhabited by a different family. 

Xu the fale of a Dar (or manfion),. the doors and fixed locks 
or bolts, are of neceffity included, although not mentioned in 
the contra#, and in like manner the beams which are inferted in 
the building, and all pins or hooks which may be fixed or fal¬ 
iened in the walls, alfo fixed ladders or flair-cafes if propor¬ 
tioned to the entrance, and originally intended for that purpofc 
alone. With refpe# however to the keys, a doubt has by fotne 
lawyers been fuggefted, but their inclufion, independently of 
ftipulation, as a neceffary part of fixed locks, would appear to be 
fully eftablifixed by the general principles ofiaw. 

A mill-stone, although fixed in a houfe, is not included in 
the fale of that houfe, unlefs it be expreffly mentioned in the 
contra#. 

If in a Dar (or manfion), which is fold, there be a date or 

any other tree, fuch tree is not included in the fale. If indeed 
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Ac feller fliould %, “ J have fold this manjion together with its 
rights,” fome lawyers have maintained, that the trees mull be in¬ 
cluded ; Hill however there appears no valid ground for fuch deck- 
lion j yet on the other hand, if a perfon fliould fay, “ together 
with what the inclofure fur rounds or containsf or words to that 
effefil, there can in this cafe be no doubt that the trees are or 
neceffify included, It is to be obferved as a general rule with 
regard to all trees which are not included or which are particularly 
referved by ftipulation in a contract of fale, that the feller has a 
privilege of ingrefs, and egrefs, through the manfion, which is 
thus fold, and of uflng fuch part of the ground as the branches 
of his tree may extend to; and fliould the fubje<fl fold be a piece 
of ground in which a date or other tree has been planted, iniiead 
of a manfion or inclofure, the decifion of law is exa&ly the fame r 
as it is alfo in the cafe of com or any other crop which may¬ 
be growing in the ground, whether of a nature having roots- 
which produce fucceffive crops, or otherwife, with this diflinc- 
tion in the latter cafe, that the purchafer mud fuffer fuch crop to- 
continue in his ground-only until the firft feafon of maturity and ; 
reaping. 

If a perfon fell a date-tree, of which the flowers have been‘ im-- 
pregnated*, with a view to their producing fruit, the fruit in this 
cafe is not included in the fale, but is the exclufivc property of the 


* Arab,. Taheer. The phenomenon in vegetable nature to which this and many of the fol-' 
towing cafes have reference, is generally known and acknowledged; and, at all events, the- 
amiverfal pra&ice in Arabia of impregnating the female date-tree would appear to be fully ef- 
tablilhtd, and renders thefe decifmns of law important to the Arabs, although of dittlo «fe 
to the aativcsof this, or arty other counoy, 

feller, 



miSTfty 



feller, becaufe the word Nukhl does not comprehend in its fig- 
nification the impregnated flowers of the tree; and further by 
reafon of a faying of ths prophet recorded in thefe words, ,c If a 
perfon fell a date-tree which has been impregnated, the fruit 
il thereof is the feller’s, unlefs exprefily flipulated to belong to the 
“ buyer;” and the purchafer is confequently bound to let it remain 
on the tree, agreeably to common pradticc, as is, on the fame 
principle, the feller of fuch fruit, who difpofes of it only, and 
referves the tree to himfelf. If, on the other hand, an un- 
impregnated date-tree fhould be fold, our lawyers have invariably 
decided, that the fruit is in this cafe included in the fale, and mull 
belong of right to the buyer. At the fame time it mull be ob¬ 
served, that no other transfer of a date-tree, whether impregnated 
or not, except by a eontradl of fale, can poflibly involve the fruit; 
and thus, if a perfon fliould convey a date-tree by any other 
deed, whether for a confideration, fuch as leafe, marriage 
and the like, or without a confideration, fuch as gift or other 
gratuitous contradf, in all and each of thefe cafes, the fruit mull 
of neceffity belong to the transferrer, and is by no means in¬ 
cluded in the contradte 

jr 

The impregnation of date-trees is fometimes effected na¬ 
turally, when the flowers of the female tree open of their 
own accord, and receive from thefe of the male the farini 
•wafted by the wind ; in which cafe, as well as when the fecunda¬ 
tion is artificially produced, the fruit muff be confidered as 
diflindl property, and confequently is not included by implication 
£n the fale of the tree on which it grows. The diflindtion of law, 
however, between impregnated and unimpregnated trees is 

I reflridfed 
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reftri&ed cntiiely to the female date tree, and has no ap¬ 
plication whafoever to the male, nor to any other fpecies of trees, 
If therefore a perfon fell any other tree, except the female date, 
the fale of fuch a tree can in no cafe comprehend its fruit, which 
univerfally belongs to the feller, and mull in confequence be fuf¬ 
fered by the buyer to remain upon the tree until the feafon of gather¬ 
ing it arrives, and the buyer can have no right to remove or deftroy 
any fruit which had appeared or was formed at the time of the fale, 
however weak and immature its condition may have been, and 
whether concealed in the hulk or fhell, fuch as cotton, walnut?, 
and the like, or eflentially apparent, fuch as grapes and figs, un- 
lefs fuch right fhould be expreflly mentioned in the contra#. The 
fame principle, in every refpe#, applies to a tree or bufh, though 
bearing no fruit, whofe flowers arc of value or ufe j for thefc flowers 
are alike excluded from the buyer’s right, unlefs expreflly 
mentioned in his contra#, whether they fhould be in full 
bloflom at the time of the fale, or merely young and tender 
buds. 


Cafe of *n im* 
pregnated and 
unimpregnated 
date tree, fold 
together. 


If a perfon fell an impregnated, and an unimpregnated, date-tree 
together by one general contra#, the fruit of the fir ft belongs to 
the feller, and that of the fecond becomes the property of the 
buyer, as by law included in his purchafe. The fame principle 
exaftly applies where there may be two feparate purchafers 
of an impregnated and unimpregnated tree, under one contrail 
of fale. 


Period of the 
fruh*s remaining 
cm the tree, how 
determined* 


The period during which it is incumbent on the owner of a 
tree to fuffer the fruit to remain upon it after his acquifition, 

muA 


mud be guided by the curtom of the country with regard to fuch 
fruits. Thus of fruits, which are ufually gathered when green 
and unripe, the period mud neceflarily he redricded to that ot 
their full growth, or of their attaining the perfeft fize; whild of 
thofe, which are ufually not gathered until they are ripe, the 
period is as neceflarily extended until that date (hall be attained. 

If a tree and its fruit (hould be poftefled by different owners, it 
is the legal privilege of each to water his own property; and if any 
one of them (hould refift or redram the exercifeof the other’s right, 
it is the province of the magidrate to enforce the obfervance of 
this privilege. If again the exercife of this right fhould have a 
tendency to injure one of the parties, the intered of the buyer 
is in law to be confidered as predominant; and his privilege to 
fuch an extent, as may be nectflary for the prefervarion of his pro¬ 
perty, mud be fupported even to the prejudice of the feller. 
Should the parties difagree on this point, a reference mud be made 
to other perfons of experience and knowledge, who may decide 
impartially between them. 

In a fale of lands or ground, the dones or (lone-quarries origi¬ 
nally produced in it, and all mineral and metallic fubdances, 
difcovered in the earth, are included and belong to the buyer, 
although not fpecified in his contrafl, becaufe thefe are in reality 
component parts of the ground. This decifion, however, is liable 
to doubt. The commentator upon this paflage has remarked, 
“ that the mod approved doflrine includes only coarfe dones, 
“ or done-quarries in the fale of ground, and rejetds the 
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SECTION III. 

Of Surrender or Delivery. 
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A contract of fale if concluded in general terms, implies a 
legal obligation on the feller to make immediate delivery of the 
fubjeft, and likewife on the buyer to make prompt payment of 
the price. If therefore the parties, or any one of them, fliould re¬ 
fute or delay to perform this obligation, it is the province of the 
magiftrate to enforce at the fame time the reciprocal furrender of 
the fubjedt, and of the price. Some authors have maintained that 
the feller is firft to be compelled to furrender the fubjed, and' 
then only that the buyer may be forced to make payment of the 
price. The firfl opinion however would appear more confident 
with the general principles of law, and there is further no dif- 
tin£Uon upon this point between a cafe where the price has been 
actually or fubflantially produced and referred to, at the time of con¬ 
trail, and that where it was dipulated in general terms as a debit. 

Should 

* The obvious importance of the queftion upon which oppofito decifions have been here ex¬ 
hibited, induced ti e tranflator to look into other authorities befides the two above quoted, and 
cf thefc a majority would appear to fupport the decifion in the text, notwithllanding the doubt 
which is exprefled by the author. 

+ Arab. Dey,-i, which is here, as well as frequently in other parts of this work, oppofed to 
Aytt, that is, ejjimt oi fubjia>iC(, If a perfoa for example (hould fay « with the/e ten deenars, o. 

« with tbit piece of cloth, I have purchafed that book,” the price fpecified, and 'the 
thing bought, as being both prefent at tire time, would in law be denominated Jju; whereas if he 

fhould 
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Should the feller however ftipulate for a delay in the delivery 
of the fubjed till a future fixed time, it is perfedly lawful and 
authorized j as in like manner it is lawful for the purchafer to 
ftipulate for a delay in the payment of the price: and the feller 
may alfo referve to himfelf during a fixed period, the right of 
refiling in a houfe, or of ufing an animal, which he has fold* *. 

Seizin, or pofiefiion, is in law eftabli'fhed by the vacating -j- of 
the article fold, whether real or immoveable^; property, fuch as 
lands; or moveable, fuch as cloth, jewels, and animals. Some 
authors have maintained, that adual pofteffion of moveable pro¬ 
perty is required, either by the hand, by meafurement or weight 
of articles which are thus eftimated, or by removal from the fel¬ 
ler’s houfe, as in the cafe of an animal. The firft opinion how¬ 
ever is the bed founded. If therefore previoufly to fuch fur- 
render of an article fold, the article fhould perilh in the feller s 
hands, the lofs mu ft fall upon him alone, and in like manner 
fhould its value be diminilhed by any occurrence fupervenient 
to the contrad, the buyer has a title to rejed it, or, agreeably 
to fome authors, to dem.ind a compenfaiion for the lofs. This lut- 

fhould fay « for ten deenar. of fuch a currency and coinage, or for fuch a piece of cloth particu- 
« j ar jy (Jefcribe.l” (but not prefent at the time) u I have b-mgl t, the price .mentioned in 

this latter contrail would properly be denominated D.yu. —The diftinOion here exemplified is 
that to which the author alludes, and which occafions no diiFerente with regard to priority of 
payment or delivery on the part of the buyer or feller in a contrail of fale. A doeW nearly 
oppofite to the above may be feen in Hamilton’s Ikdaya, Vol. II, page 379. 

* Thefe flipulations on the part of the feller would agreeably to the doftrines of the oppofite 
fea, completely invalidate the contrail.—Vide Hamilton’s H.daya, page 447-8. 

+ Arab. TukbUciS) literally vacating as above, but which does not convey any aSlive duty 
on the part of the feller, and implies merely the tacit or declared abrogation of all rights in 
himfelf, and permiffion of the cxercife of all right, by the buyer. 

^ Arab. Aharat , 


<SL 


Provifions to the 
contrary autho¬ 
rized. 


Seizin h»ir 
intcrpre’.ecU 


Effc&i of fai¬ 
lure. 


ter 




misT/ff 



AU increafe or 

bwnefit arifing 
from an article 
fubfequently fa 
its fale, and pre« 
vloufly to deli¬ 
very, belongs to 
the bu;tr; 


but fhould ftich 
produce or off'** 
fprlng perifh in 
the hand* of the 
feller without 
perfonal neglefl: 
he i$ net rrf- 
ponfibie for the 
▼alue* 


Cafe of an arti¬ 
cle being previ. 
c,illy to delivery 
mixed *with 
fome other pro¬ 
perty of ch# 
feller. 


<SL 

l 6z 3 

ter tide however is liable to doubt. But the commentator con* 
fiders it to be eftablifhed. 

If, fubfequently to the fale, and previoufly to thefurrender, ofan ar¬ 
ticle, any increafe or produce fhould arife, as in the cafe of an animal 
bringing forth her young, a tree producing fruit, or a Have find¬ 
ing* property, and the like, all fuch increafe or advantage ap¬ 
pertains of right to the buyer; and hence fhould the original objeft 
of fale perifh or be deftroyed, the purchafer is not only exempted 
from the payment of the price, but has, further, a claim againfl: 
the feller for any produce or benefit by him derived previoufly to 
its death or deftru&ion. At the fame time it is to be obferved, 
that, if the produce periih in the feller’s hands without any 
neglect of his own, he is not refponfible for its value to the 
buyer. 

If, previoufly to the delivery of an article fold, it be acci¬ 
dentally mixed with fome other property belonging to the feller, 
fo as to prevent the poffibility of reparation or diftin&ion, and the 
feller in confequence offer to furrender the whole, the fale may 
thus be lawfully completed ; but if the feller refufe to make fuch 
general furrender of the whole, fome lawyers have pronounced 
the contract to be invalid, by reafon of the impoffibiliry to deliver 
the fubjefl. This doftiine however is liable to doubt, and it would 
appear to be the more approved decifion that the buyer fhould 
poffefs an option either of annulling the fale, or, of becoming 

* Arab. Uha. Vide Book of Lakta, or trover, added by the tranflator, Thefe, under 
pertain circumftances, by the Mohummudan law, become the property of the finder, 

a 
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« partner with the fdler in the whole property, as if fuch 
mixture had taken place fubfequently to his feizin *. 

If a perfon fell property in the aggregate, part of which perifhes 
oris deftroyed in his hands previoufly to feizin of the buyer, 
fhould that part which has perifhed have been originally oppofed 
to a fhare of the general price, the buyer has an option ei¬ 
ther of annulling his contrad altogether, or of receiving that part 
of the fubjed which remains, at the particular fhare of the price 
which was oppofed to it, as for example in the cafe of two (laves, 
or of a date-tree bearing fruit which has not been impregnated f. 
It is otherwife, where the part which perilhes, or is deftroyed, has 
no feparate and diflind value, and confequently could not have 
been oppjfed to any part of the price, as in the cafe for example 
of a fingle have whofe arm may have been amputated previoufly 
to the delivery j for here the purchafer has merely an option 
of rejeding the flave, or of receiving him at the full (lipulat- 
ed price J. 
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# A right of partner^ip is bgally cdablifhed according to the Mohummudan law, by acci¬ 
dental, as well as intentional, mixture of property, fuch as to prevent the pofllbility of dillinc- 
tion.—Vide Book of Partnership* 

i Becaufe, although this has been declared to belong by implication to the buyer, dill it is 
in law considered to be diftinct property, and therefore capable of being oppofed to a price, 

J This decifion is contradi&ory to one pronounced by the commentator to be mod prevalent 
in cafes of partial lofs prior to delivery, as explained in the fecond paragraph of this fedUon;—- 
and accordingly, here alfo differing from the opinion given in his text, the commentator has fup- 
ported the buyer’s right to a compeafation for the lofs deferibed. The compiler having intro¬ 
duced the commentator’s opinio n in the fitfft imiance, and omitted it in the prefent, has occaii- 
cned this apparent inconfiiiency in the original Pigeft, which the tranllator has judged it 
neceflary to account for* 
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.lire popeffion. Thus in the cafe of a houfe, it is the duty 
of the feller to remove every fpecies of property belonging to 
him, which may be lodged in it at the time ; and in the cafe of 
lands on which there may be corn already cut down, it is his duty 
immediately to carry it off the ground, and to clear away the 
Hubble or roots, if of a nature to injure or impede the purchafer’s 
ufe and polleflion, as the cotton plant, or millet, which prevent the 
cultivation of t he ground. Further, fhould there be Hones buried 
or concealed in the ground, of a fize to prevent its cultivation, 
thefe alfo it is the duty of the feller to dig up and remove, as well 
as to level the ground from which they are extracted. IF again, 
in a houfe or rnanfion that is fold, there fhould be an animal, or 
any property of the feller, which cannot be taken out or removed 
without altering or difmantling fome part of the building, here Vlfb 
■the teller is bound to take away fuch property belonging to him- 
felf, and to repair the lols or damage occafioned to the building 
'by removing it. 



fiP, an article be fold and afterwards ufurped t from the feller 

* 

previoufly to his furrender, fhould the recovery be poffible within 
a certain Ihort time, the purchafer is not permitted to diffolve the 
contrafi, but otherwife he is at liberty to do fo. The feller how¬ 
ever is by no means bound to pay any rent or hire on account of 
the fubjefl during the period of fuch ufurpatipn, according to the 
moll authentic dcflrine ; unlefs he fhould himfelF have prevented 
the ufurper from reftoring it for a time, and afterwards furrender 
it to the buyer, in which cafe a title to the rent or hire during- 
that period is fully eftablifhed in law. 


Vide Book of Ufurpatiors. 
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With this fc&ion is connected the confederation of the refalc 
©f merchandife previous to feizin ; and this may be explained by 
the following cafes. 

Firjl. The refale of all articles, which are eftimable by weight 
or by meafurement of capacity, previous to feizin or pofTeffion of the 
buyer, is declared abominable * by our law. Of grain in particular 
the refale has by fome authors been pronounced to be illegal, but 
the firft opinion is the rnoft conformable to the general principles 
of law. A tradition however has been recorded, which prohibits 
the refale of grain by Mordbubut or for a profit: by Towleeut\, or 
a friendly fale, that is, for the original coft, there can be no doubt 
that it is authorized. With refpedt again to property of every 
kind which is acquired by any other mode than purchafe, as by 
inheritance, dower, and Khoola J, or compenfation given by a 
woman for the diffolution of her conjugal vow, it is fully au¬ 
thorized to difppfe of thefe by fale previoufly to feizin of the 
owner. 

Second. If a pcrfon having due to him any quantity of grain 
under a contract of Sulum fale, and being indebted to another pcrfon 
in a fimilar quantity of the fame fpecies, fhould direfl his creditor 
to meafure out and receive for himfelf, from the feller in the original 

* The fale of moveable property which has been purchafed, previous to feizin of the 
buyer, is univerfally declared illegal by the dochines of the other fed,—Vide Hamilton’s 
Hedaja, Vol. II, page 481. 

d Vide Chap, VI. 

t Vide Book of Khoola and Mobdrdt which has been added by the tranflator, Thefe are 
two diftind modes of diflolving the connubial connexion by mutual confent, which are authoriz¬ 
ed in the Mc>hu.mmudan law* 

K ' contrad, 
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Contrafl, the exadt quantity due, fuch t ran fad ion is, according to 
our opinion firfl, above exprefled, merely abominable*; but ac¬ 
cording to the fecond, it is unlawful, as in reality a re file of grain 
.previous to feizin of the firfl purchafer, In like manner if a per- 
fon indebted to another in a quantity of grain, fhould give that 
other a fum of money, direding him to purchafe with it the 
quantity to which he is entitled, adding at the fame time “ take 
*' pofleffion firfl in my name as my agent, and afterwards receive 
“ it for yourfelf in difeharge of my debt,” the purchafe and the 
firfl feizin in this cafe are both legal and valid ; and the fecond 
feizin is con fide red to be invalid, merely becaufe the agent cannot 
legally a£l as transferrer and receiver in his own behalf. This 
la/l decifion however is liable to doubt-f-. If on the other hand 
a perfon fo indebted fhould fay, “ purchafe the quantity at 
“ once for yourfelf,” this purchafe is undoubtedly invalid, and 
the feizin fo made does not eftablifh a right of property in the 
buyer $. 

Third. If a perfon indebted to another in a quantity of grainy 

not on account of a Su/um lale, but by an obligation of Knrz\\ 
or mutuum loan, fhould make a transfer of a fimilar quantity due to 

* This tranfa&ion is totally inadmiffible according to the oppofitc feel,*—Vide Ihdaya, Vol, 
% P a g e J 3 r ! 

+ The opinion of the commentator rcfpe&mg the powers of as agent and executor, as 
quoted in pages and \ 6 t if applied to this cafe, would cfhbliih the validity of txhe whole 
tranfaclion, and this opinion would appear to be the molt prevalent. 

t Becaufe here there is no agency exprefTed or implied, and a perfon cannot make a legal 
purchafe for himfelf with the property of another, except in the capacity of aa agent for that 
other perfon. V, commentator. 

|j Vide Book II, Chap. II, where the diftinftion between this contraft and that of Areeat or 
Cmmodatum loan has been explained. 

him 




him by another in discharge of his own debt, fuch transfer is 
universally allowed, independently of the transferrer’s feizin; and 
even where the principal debt may have been incurred by a Sulwn 
fale, provided that the quantity transferred is the fubjedl of a 
loan, the transfer previous to feizin is alike lawful and valid. 

Fourth. If a purchafer after obtaining poffeffion of the article 
fold, as in the cafe of grain for example, Should allege a defici¬ 
ency in. the weight or meafure, and Ihould not have been pre¬ 
lent when the quantity was meafured or weighed, bis aflertion 
upon oath muft be credited as to the exa& quantity which he 
received, unlefs the feller Ihould adduce proof to the contrary ; 
but if the purchafer was himfelf prefent at the weighing, the 
word and oath of the feller is in this event to be preferred, and the 
mus probandi refts by law upon the buyer. 

■Fifth* If a perfon purchafe a quantity of grain by Su/um, fti- 
pulating for the delivery at Irak, and afterwards demand it at Medina , 
the feller is obvioufly not bound to deliver the grain at any other 
place than that fpecified in his contraft. If however the buyer 
Ihould demand the value of the grain, and the feller con fen t to 
pay it in difeharge of his obligation of fale, fome authors have 
maintained that this tranfadlion is illegal, being in reality a refale 
of the grain by the firffc purchafer previous to feizin; but in 
our opinion it is valid, although abominable, as already Hated. 
"Where again the original obligation is that of a Kurz loan, all 
our lawyers agree, that the payment and acceptance of an equi¬ 
valent at the market price of Irak is fully authorized in la w. And 
on the fame principle, where a quantity of grain has been ufurp- 
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ed, the ufurpar not being bound to reftorc an equal quantity 
of the fame fpecies, it is lawful to make payment of the value 
at the ftandard of Irak. In this cafe, however, the more approved 
dodrine upon general principles of law would fupport the title 
of the owner to an equal quantity of the article which was ufurp- 
ed, wherever the ufurper may be found, or to the adual value 
of.fuch quantity at the time and place in which he may be fued„ 
in cafe the reftitution is impracticable. 


£afe of an nrtj# 
<le purchafed, 
and ref-Id where 
the or 

commodity ex¬ 
changed perifh- 
pj! in the hands 
of the fir ft buy- 


Sixth. If two perfons conclude a bargain of fale or barter* 
both the commodities * being prefent and fpecifically referred to at 
the time of contrad, and if one party only, receiving immediate 
poffeffion, difpofe of the article which he has acquired to a third 
perfon, after which the article agreed for in exchange perilhes in his 
own pofleffion, the firft contrad is in confequence annulled ; but 
the article which has been thus refold cannot be wrefted from 
the fecond purchafer, and the feller is merely bound for its 
value to the party in the original bargain. 


Hules whh r?+ 
gard to the ft;* 
puhtion of cur* 


SECTION IV. 

Of cUfputes be/ween the Seller and Purchafer . 

If the parties in a contrad of fale fpecify any particular cur~ 
rency or coin, thatcurrency muil be obferved in the payment; and 


* Whether they fhouhl both be goods, or both or one goods, and the other money* 

-Vick explanation of Ajiti which is the word uied for both in the text, Page 6o» 

if 



if no ipecification take place, the common currency of the country 
is by law confidered to be implied, but if no fpecies or currency 
predominate in the place, the fale is altogether invalid. The fime 
exadly is the law with regard to meafures and weights, and keep¬ 
ing therefore in view this general rule, if the parties in a fale 
fhould difpute, the following cafes may occur. 

If the parties difagree refpedling the amount or quantity 
of the price, the word of the feller upon oath mufl be received, 
fo long as the article or (ubjeft of the fale is extant and entire, 
but after the article has perilhed or been deftroyed, the decifion 
is exadly the reverie, and the affertion of the buyer upon oath 
mufl; have the preference. 

Second. If the parties difagree upon the point of ready 
money or a term of credit being fpecified in the contract; if they 
difler refpedting the period of credit allowed ; if the condition of 
a pledge in fecurity of. the buyer’s right, or of a general guarantee 
again ft all future claims to the fubjeeft, be aflerted and denied, every 
difference on each and all of thefe points mufl be referred to the 
feller’s word upon oath, unlefs proof be adduced upon the part of 
the purchafer. 

Third, fy a difference arife refpcdling the article fold, as 
where a feller for example may affirm “ I fold you one piece of 
cloth,” and the buyer on the other hand may allege, tint two pieces 
were included in the con trad, the word of the feller upon oath is 
in this cafe to be received : but if a feller Ihould aflert “ I fold you 
ibis piece of cloth,” and the buyer iliould fay, “ Nay, I bought ofyou 

that 
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that other j” here, there are obvioufly two diftind claims, and con® 
fequently both the parties mutt be fworn, each in denial of the 
other’s attertion, after which the two claims mutt be annulled, and 
there is no fale between the parties. If, again, the heirsof the fel¬ 
ler and the heirs of the buyer ftiould difputc, the word of the for¬ 
mer mutt be received on all points regarding the objedt of fale, and 
that of the latter in queftions relative to the price. 

Fourth. If a feller affirm* “ I fold you this article in ex- 
change for a Have,” and the buyer afferf, “ The price was 
a freeman f If a feller allege, “ I fold it for vinegar,” and 
the buyer reply, “ Nay, I bought it for wine j” or, if one party 
fhould affirm, “ I diffolved the contradh previoufly to our 
reparation from the meeting,” and the other deny this attertion j in 
all thefe cafes the declaration upon oath of the party who fupports 
the validity of the fale is inva’riably to be preferred, and the 
onus pnbandi mutt reft upon the other. 



■5 ECTI O N V. 
Of Conditions. 


Regarding thefe, it is a general maxim of law, that they 
mutt not have a tendency to produce ignorance or uncertainty, 
regarding the fubjedt of fale, or the price, and that they mutt 
never be contrary to “ The Book*,” or “ the Traditionsf 

* Al KehaL The Karaan , ^ ~ ~ * 

+ Soonma. The precepts of MoHummud, and of his defeendants the Twelve Imams.— The 
firft o dy, of courfc, axe included under this term, by the Uoarines of the oppofite feft,—Vida 
Difcourfe* 

but 
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but tbaf «1' other ftipula o is for the performance of any legal 
aft, which the p vrties have it in their power to fulfil, fuch for 
example as the bleaching or fewing of cloth which may be fold, 
are perfcftly lawful, and authorized*. On the other hand it is 
unlawful to stipulate for the performance of any aft which the 
party is unable to perform, fuch as the converfion of a fown field 
into {landing ears of corn, or of green dates into ripe fruit, 
which are both obvioufly beyond the feller’s power,- but he may 
lawfully become bound in either cafe to fuller the corn, or the 
fruit, to remain in the ground or on the trees till they attain the 
ftate of maturity which is deferibed. 


It is lawful to fell a flave, on condition that the purehafer 
fhall emancipate him, or create him a Modubbur , or Mokdtkb \; but 
if a feller become bound that the buyer fhall fuftain no lofs by 
his purchafe, or a provifion be made that the buyer fhall not eman¬ 
cipate his flave, or, in the cafe of a female, that he fhall not have 
carnal communication with his bondmaid, fuch provifions are en¬ 
tirely null and void, although agreeably to fome lawyers they do 
not invalidate the fale|. On the other hand, if it be provided in 
a contraft of fale, that a third perfon fhall become fectuity for the 


* An oppolite decifion upon this point may be feen in Hamilton's lhdc*ja y Volume II> 
page 449* 

i Tudbcer, and Mokatubut) are two important titles of the Mohummudan law,-which were 
omitted in the original digett, and have been added by the tranflator. The firfl? is a gratuitous 
declaration of freedom to a fiavx to take efteft upon the matter's death, and the fecond is a 
contract of emancipation for a ranfotn, entered into by a matter with his .flave* The conditions 
alluded to in the above cafe, would, agreeably to the do£lrincs of the oppofite fe&> invalidate 
acontraft offalc*~~Vide Hamilton’s H^daja, Vol. II, page 446, 

£ This decision is .obvioufly contradi&ory to the general rule of law explained in page 4.1 > 
viz. “ That all illegal conditions invalidate the contraft/’ and accordingly the commentator 
declares a falc in all fuch cafes as thofe above deferibed, to be totally illegal, and invalid, 

whole, 
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whole, or for any part of the price, fuch contrad and condition 
are both fully 1 authorized in law- 


<SL 


of failure 
to fulfil fuch 


If a perfon fell a Have upon condition that the buyer fliall eman» 
cipate him, and the buyer accordingly fet him free, the fale is 
thereby confirmed : but if the buyer refufe to do fo, the feller has 
an option of annulling or abiding by his contrad; as he has al fa 
in the event of the fhve’s death * before emancipation.. 


SECTION VI. 


Mifcellaneous Cafes, connected, with the Laws of Contrails. 
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A heap of grain cannot legally be fold unlefs the exa6t weight 
or mcafure of it he known and afeertained at the time of the 
contrad, and if therefore a perfon fhould fell either the whole or 
any relative fhare of a heap of unknown quantity or weight, fuch 
contrad is null and invalid. In like manner if a perfon fhould fay 
“ I have fold you every Kufiez of this heap for a dnhumf or 
“ I have fold you all this heap at the rate of a derhum fot each 
Kufeez '”, this contrad would be null and void ■f- j but if he fay “ I 
have fold you one Kufeez from this heap for a dethumf or fcw a 


* The benefit to be derived by a feller in a cafe of this nature cannot be underftootl, but 
by a reference to the law of inheritance, where it will be feen that a tnallcr is the heir of his 
freedman, or enfranchised flavc, upon'failure of heirs by blood, or affinity, and confequcnjly 
the annulment of the fale n%ht bellow this title on the feller. 

i A different decifion upon tins point may be feenin Hamilton's Ihdayay VoL II A 
P a 2 e 3 66 ' „ 
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Kit feezes for example, thus fpecifying the exad quantity which 
is fold, the contract of fale is in this cafe perfeftly legal, and valid. 

With refped to articles of long or fquare meafuremetft, 
the buyer’s ocular infpedion of which is declared by law to be 
fufficient, thefe may legally be fold in the grofs, without previoufly 
afcertaining their quantity. For example, if a.pcrfon fay to 
another, “ I have fold you this land or eftate,” or « that particu¬ 
lar meadow,” or any relative {hare of it, as a half or a fourth part, 
this contract is legal and valid; but if, on the other hand, he 
{liquid fay, “ I have fold you all this land at the rate of a derhuni 
for each fquare yard,” here, an uncertainty or ignorance of the 
exad number of yards in the fubjeft. would tend to invalidate the 
fale. If again, the feller declare, “ I have fold you ten fquare 
yards of this land,” deferibing at the lame time a particular fpot, 
the fale in this cafe is legal and valid, but if the fpot be left in 
any meafure doubtful, it is altogether null and void, becaufe the 
objedt of fale cannot in this cafe be ascertained; lincc all the 
parts of an eftate or piece of ground may be unequal in quality 
and foil, contrary to a heap of grain, of which, as all the parts 
mu ft be the fame, the file of a fpeciftc quantity is fully authorized 
in law. 

If a perfon fell a piece of land onjhc condition of its contain¬ 
ing a certain number of Jureebs, and a deficiency in the meafure- 
ment afterwards appear, the buyer has in this cafe an option 
either of annulling the fale, or of retaining the land with a pro¬ 
portionate deduction from the price. Some authors have main¬ 
tained that he muft either rejefft it entirely, or receive it at the 

i. 
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fh'pulated price, blit the firft opinion is the raoft conformable to* * 
general principles of law*, If on the other hand the real con¬ 
tents of the fubjedt fliould exceed the defeription givers, the feller 
has an option only of annulling the fale, or of furrendering the fab* 
jed, at the ftipulated price j\ The fame cxadtly is the cafe with 
regard to all property which may be fold in the grofs, of which 
the parts are unequal in quality ; and even if the parts (hould be 
alike and a deficiency (hould afterwards arife, the buyer has an. 
option as before, either of annulling the bargain entirely, or of ta¬ 
king the a£tual quantity, with a proportionate abatement of the 
price$. 

It is lawful to conjoin two feparate and difiind bargains in ope 
contract and for a fingle price. For example, if a perfon fell one 
article to be immediately delivered, and engage by an obligation 
of Su/um for the delivery of another at a diftant period ; if a per- 
fon let one fubjed, and fell another for a fingle confidcration in 
exchange j or, if a perfon contrad a woman in marriage, and hire 
an article of property, conjoining the dower and the rent in one 
general fum, all thefe tranfadions arc fully authorized in law, and 
binding on the parties who conclude them , and if at any future 

-.... .... . — - — , Jf 

* The decifion upon this cafe by the oppofite fed would be different—Vide Hamilton*! 
Hedayet } Vol. II, page 367-8. 

+ According to Aboo Huneefa, the excef* becomes the property of the purchafcr—Ibid. 

t lt appears fomewhat Angular that the author ihould here have omitted to ftatc the only 
diftin&ion which exifts bet ween the cafe of an article unequal in its parts, and of one of which all 
the parts are alike, viz, the question of excels in this latter cafe, and am allufion to which is 
cbvioufly intended by the mode in which the fubjeft has here been treated. From*the commentary 
and other works, it would appear, that different opinions are maintained on this point; but that 
the moft prevalent opinion confulers the excels as the property of the fdler, and bellows no 
option upon either party of annulling the fale* 

period 
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period it fhould be neceflary to make a diftribution of the general 
price, fo as to oppofe its juft fhare to each objed of the contrad, 
the regular mode in this event is, that a feparate appreciation of 
the article fold, of the rent of a fimilar fubjed, and dower of a 
woman of equal attradions, fhall in the firft place be made j after 
which, by obferving the relation of each to the ftipulated general 
amount, their refpedive fhares may be accurately ascertained. 
In like manner it is lawful to fell a quantity of oil in a veftcl, 
together with the Veftcl which contains it j and if a perfon for ex¬ 
ample fay, “ I have fold you this oil, together with the veifel, at 
es the rate of one derbum for every rutl* of the general weight, n 
;fuch a contrad of fale is perfedly valid and binding. 


€ H A P. Vf. 

Of Defers and Blemiflies. 

If a perfon purchafe any article of property, either in ge¬ 
neral terms, or ftipulat«»g for its foundnefs and perfedion, 
the article is in both cafes alike prefumed and required by 
the law to be free from all blemifhes or defeds ; and if there¬ 
fore the purchafer fhould afterwards difeover it to have been 
‘defedive at the time of the fale, he has a legal option either to 
annul the contrad altogether, or to retain the defedive article, 
and exad a compenfation from the feller on account of its de- 

* A pound Troy* or twelve ounces. 

f The whole of this Chapter ia taken from the Shuraya* 
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f£d'f> Tills option of rejedion however is neceilarily done away 
by a fh'pulated exemption on the part-of the feller from all rei- 
ponfibility for defeats, as alfo by the buyer’s knowledge of the 
defers, at the time of his .purchafe, and by Ms agreement to pals 
from or fur render the right fubfequently thereto, and he cannot 
in thefe cafes even demand a. compenfation. The option of re- 
je.di.on further is annulled by any ad of the purchafer, tending 
to alter the condition of the fubjed, fuch as emancipation of a 
Have, or cutting up the cloth which he has purchafed, whether 
this ad be previous, or liibfequent, to his knowledge of the 
defied.; and likewife by any new blemilh .or defied: which the ar¬ 
ticle may even accidentally fiuftain in his own poffeffion aftor 
feizin ; but in thefe cafes he is dill entitled to demand a compen- 
fation for the .previous defied. If again a new blernifh or defied 
ihould arife fubfequently to the fale, but previoufly to the feizin of 
the buyer, this is no legal bar-to the rejfQjon of the article by 
reafon of a prior defed.. 


JStparVe an 3 ! 
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It is proper and becoming in a perfon who difpofes of a do 
Icdive article by tale, that he fihbuld either enumerate to the 
purchafer all the defeds which exift in it; or that he fhoold ftl- 
pulate his own exemption from refponfibility on account of each 
defed feparately and in detail; but at the fame time if he ftipu- 
late for his exemption in abfolute and generalterms, it is equally 
effedual in law. ■ 


It is to be ohlcrved that the option of annulment is the only relief afforded by the 
doflrincs of the oppofite fc <3 to the purchafer of a defedHve article, and that no claim of 
compenfation for defett is in any cafe admitted by their laws—'Vide Hamii.iWs 
V cl. II, page 40 C\ 

If 



If a perfon purchafe two articles of property by one contraA *, 
and afterwards di(cover one of them to have been defe&ive at 
the date of the fale, he is not in this cafe permitted to return the 
defective article alone, but muil either relinquilh both, or abide 
by his contrafl altogether, and accept a compenfation for the 
defefl. Upon the fame principle, if two perfons jointly pur- 
chafe a Angle article of property, which afterward^ proves to 
have been defeftive, the two purchafers have in this event a joint 
title either to annul, or to accept a compenfation; but neither 
can legally rejedt his fhare, whilil the other demands a com¬ 
penfation ; and they are o£ neceffity bound to concur in their 
choice of an alternative,: 

Is a perfon having.purchafed a female (lave, fhould cohabit or 
have carnal connexion with her, and afterwards difcover a blemifli 
or defedl in her, he is not in this event entitled to rejefl the {lave, 
except in the particular cafe of pregnancy difeovered to have exifled 
previoufly to the fale, in which cafe reftitution is admitted by the 
law, upon the purchafer’s paying to the feller one-twentieth part 
of the value of the Have as the price of his carnal enjoyment', 
which is an univerfal bar to the option of reje&ing upon any 
other ground of defedt, than that, of pregnancy previous to the 
fale. 

Every increafd or deficiency in the radical (late, or natural 
condition of .an ortide, is in law coniidered as a defefl. For 
example, an additional finger or toe, and the lofs of a limb, or 


* Arab* Sufka, literally the aft ofjinking hands in. concluding a bargain. 
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deprivation of any quality originally pofleiled, fuch as the change 
of conftitution from its natural date, whether durable and con- 
ftant, as occafioned by difeafe, or accidental and occafional, 
as produced by the fever of a ftiigle clay, are all confidered 
by the law in the light of blemilhes, or defers. Further, 
every legal condition flipulated for by the buyer in a 
contract of fale, and afterwards difeovered to be wanting, 
eftablifhes a title to rejedl the article, although the want of it 
fhould not come under the defeription of a blemilh or defedt in 
the fubjed ; as, for example, in the cafe of a female flave, where 
it is flipulated that flic fhall have curling hair, that her teeth 
fhall be regular and white, or that the hair of her eye-brows 
fhall be thin and long, in all which cafes, if the appearance of 
the flave fhould not anfwer the defeription which is given, the 
buyer has a title to rejedt her. 

thK. Titfreefc, or fuffering the milk to colled in the udder of an animal 
in order to increafe it, is by law confidered as a fraudulent conceal¬ 
ment of a defedt, and, as fuch, eftablifhes an option in the buyer ei¬ 
ther of rejedting or retaining the animal which he has purchafed; but 
fhould he in confequence rejedt her, he mud reft ore a quantity of 
milk equal to that which was contained in the udder at the time of 
the fale, or an equivalent, if this fhould be impradlicable. Some au¬ 
thors have rhaintained that the purchafer in a cafe of this nature, 
having ufed the milk, is bound on rejedting the animal to reftore 
along with her to the feller three vioodds ■*, or meafures of wheat. 

The period affigned by law for afeertaining this deceit is that oF 

* UqM i> property a weight eftimatsd at ij ruth 


three 



three days, and the option of rejection in. confequence of it is 
effablifhed, with regard to goats by unanimous affent, but it is 
doubtful with refpeft to camels and to cows; and in Haves, there 
can be no option vvhatfoever in confequence of this deceit, unlefs 
particularly fpeeified in the contract; nor in like manner can there 
be any option in confequence of its being pra&ifed in the cafe of 
an afs. It is further particularly to be obferved, that even in the 
cafe of a goat, after the eftedt of this deceit is obviated, if (he 
continue during .the firft three days to give an equal quantity of 
milk, the option of the buyer is thereby done away, but after 
the lapfe of three days', or of the legal period of probation, no 
fubfequent increafe of the milk, even conflant and habitual, 
can do away the privilege oi the buyer. 

The lofs of virginity in a female Have is not confidcred by law 
to be a defedt: true, if the purchafer fliould have ftipulated that 
fhe be a virgin, and afterwards difeover the contrary, he is in this 
cafe entitled to rejeft her, but here alfo he mud prove that fhe 
was not a virgin at the date of the contradt, becaufe the marks 
of virginity may often be defaced by a tingle falfe ftep, and con- 
fequently this may have happened fubfequcntly to the fale, in 
which event no option can belong to the buyer. 

A disposition in a (lave to abfeond or run away, it man i felled 
after feizin and pofleffion- of the buyer, does not of itfeli eitablifh a 
title to annul the fale; but if it be proved that he had eloped 
from the feller previoufly to the fale, the purchafer may legally 
return him and diffolve the bargain. 
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Suppression of the courfes in a female Have is by law con- 
fidered a defeat. For example, if a perfon purchafe a female 
flave who, during a period of fix months lubfequent to the con- 
tradl, has no menitrual evacuation., whilit in women of a fimilar 
age and condition this is commonly obferved, Rich failure, as it can 
only be aferibed to difeafe, or to fome unnatural caufe, eftablifhes 
a title in the buyer to diffolve his purchafe. 


ftregs or fcdl- 
meat in 01 U 


If a perfon purchafe a quantity of olive, orlinfeed, oil, and 
afterwards difeover dregs or fediment in it, fhould the quantity 
of fediment be only what is ufualand cuftormry in a like quantity 
of oil, the buyer has no option of rejefting the commodity nor 
of demanding a compenfation, whether he was apprized of the 
fediment, or not: And, if the quantity fhould be ever fo 
great, where the buyer was informed of the circumftance, thedeci- 
fion is exa&ly the fame. 


pamtlng the face 

? ' re. e ffabli/hcS 
n option* 


Painting or reddening the face, and joining falfe hair to 
that of a female flave, as alfo all fimilar devices practifed by the 
owner to enhance the value, or entice purchasers, areinlawcon- 
fidered in the light of fraudulent concealments of defedt, and 
cftablifli a title in the buyer to diflolve his bargain, but 
they do not give him a right to demand a compenfation 
from the feller. Some authors have fuggefted a doubt even 
as to the privilege of diflblving the bargain, but the firfl decifion 
is the moil conformable to general principles of law. 


If a feller nflert If the feller of an article afl'ert, that he ftipulated for an univerfal 

xemption in the 

emchaftiTej! exemption from refponfibility for its defeats, and the purchafer 

deny 


misTfy 



deny fhis affertion, the word and oath of the latter muft be re¬ 
ceived, unlefs proof fhould be adduced by the feller. If on the 
other hand a buyer allege, that the article was defective in the feller’s 
poffcffion, and that he, in confequence, has a right to rejed it, 
and the feller deny this fad:, here, the word of the feller upon oath 
muft be received, unlefs the purchafer adduce proof, or his 
assertion be fupported by the circumftances of the cafe. 

In cafes where a eompenfation for defed is legally exaded by 
the buyer, its amount is regularly to be afeertained by an appre¬ 
ciation of the article fold, firfl, fuppoflng it to be free from defed, 
and fecondly, in its adual ftate, the difference between thefe two 
values being the amount to which the buyer is entitled. This 
appreciation however, mud be made by perfons of fkill and ex¬ 
perience with regard to the article fold, and fhould they differ 
in opinion,, a medium muff be obferved in the decifion. 

The purchafer’s right of option by reafon of defed, is not 
loft by a delay in determining on or claiming it after the dif- 
covery of the defed, however long a period may have elapfed, 
provided he does not himfelf expreflly relinquifh the claim; and 
further the exertion of this claim is by no means dependent on the 
perfonal prefence of the feller j but on the contrary, the buyer is 
at liberty to diffolvehis contrad, and fuch diffolution is equally 
©ffedual in law, whether the feller fhould be prefent or abfent. 

A defect fupervenient to the contrad, but previous to feizin 
of the buyer, has alfo the effed in law of cftablifhing a title in the 
buyer to annul the fale, but his title to demand a eompenfation 

M is 
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is in this cafe liable to doubt. The general principles of law 
would however tend to fupport it; and the fame rule applies 
to a cafe where the purchafer may have obtained poffeffion of a 
part, and the remainder becomes defective in the hands of the 
feller ; for here alfo the buyer is at liberty to rcje£l the defective 
part, or to receive it and demand a compcniation. .further in the 
cafe of an animal, it is to be obferved, that il a defeat fhould 
suife even fubfequently to the feizin of the buyer, but previoufty 
to the lapfe of the period of option, fuch defe& can be no legal 
bar to the privilege of annulling his contract within three days. 

It is recorded by Aboo Hum am as a tradition of the Imam 
Roza* on whom be peace, that a Have maybe lawfully re¬ 
jected by the buyer, if attacked during the firft year by any 
of the diforders termed Ahdas-cos-Sunnuie, which are infanityy 
Joozam , and Burs, -j* to which three diftempers, in another 
report of Alee Ebne Asb at, a fourth has alfo been added, 
namely Kurn, which is a tumor, or excrefcence formed in the 
anterior part of the womb , and in this report, it is expreffly 
Rated, u that a Have may legally be rejected by the buyer if at- 

tacked by any one of there diforders within a full year from the 
« day of the purchafe.” The fame privilege has likewife been* 
recorded by Mohommud Ebnk Alee in a tradition of the fame 
Imam. The option, therefore, of the buyer in each of the above 
cafes is eRablifhed, fo long as he fhall not himfelf create any new 

* The eighth lmatn f fon of Moosa Kazbm, the feventh—Vide Preliminary Difcourfe.. 

4 The tranflator has not been able to afeertain the precife terms,, if they exift in the Englifh, 
language? which apply to thefe two diforders. They are dated in the fecond volume of the 
Afiatick Refearches, page 149, to be the Leontiajis and the Leuct of the Greeks, and a tie 
(Minguhhed in Englilh by the titles of the black, and the whitt, leproiy, which latter is 
the literal fenfe of the word Burs as given in Arabic Lexicons, 

change 
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change in the condition or quality of the Have which may by 
law prevent the relhitution j for in this event his option is of courfc 
annulled, and he can then only demand a compenfation, as in the 
cstfe of any other blernifh or defefh 


CHAP. VI,* 

Of Mordbuhutf Mozvdzaut , and Towle eut f 

Sales, 


The legal mode of concluding a contrail of Morabuhut is, that 
the feller {hall firft inform the putchafer of the original price, 
or prime coft J of the article, and then declare “ I have fold it 
to you” (or words to that effect) “ for fuch a profit,” fpecifying 
the Turn: for it is indifpenfable to the validity of this contrafil 
that the amount both of the original price, and of the profit upon 
it, (hall be known to the buyer at the time of the fale, and like- 

4 

wife that the fpecies and weight of the coin or currency (hall be 


# This Chapter is taken from the ShurayL 

+ The context will fully illuftratc the fenfe of thefe terms, which may however be fuffici- 
cntly underftood from their literal acceptation, Morabuhut is an infinitive of the fifth increafed 
conjugation from the radical word Rethfy) fignifying profit or gain, and therefore obvtoufly im¬ 
plies a tranfa&ion in which profit is obtained* Mowazaiit again is an infinitive of the fame 
conjugation from the root wuza> to abate or deduft, at>d literally as well as technically figni- 
fce* dedu&ion from the original price. This fecond fpccies is hot recognifed in t \\z Hedaya. 
Toivleeut, of the fecond conjugation, has a variety of literal figoifications correfponding to thofe 
of its primitive or root One of thefe, viz. friendfhip or equality is by no means remote 

from the technical fenfe, viz. a refale at prime coft* 
l Arab. Rds~ool~M&I, literally capitalfioch 
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particularly ftated, if any variety of coinage be prevalent in tli« 
country. 

The words to be made ufe of by the feller in fpecifying the 
prime coil of an article, mull vary according to the circumflances.. 
of the cafe. Thus, if no increafe or alteration occafioning addi¬ 
tional expencc has been made either by the feller or by any other 
perfon on his account fince the date of his original purchafe, it 
is fuihcient.that he fay “ I bought it for fo much j”—“ The prime 
“ coft was fo much—“ It was valued to me at fo much j”— 
or, ** It flood me in fuch a, fym.” But if any alteration has 
been made by the feller himfelf, occafioning an increafe of the 
price, it is neceffary that he fay, “ My prime coft was fo much, 
“ and I have wrought upon it to fuch an amount.” In a cafe 
where the alteration or improvement has been made by ano? 
ther perfon for hire, it i-s fufficient that the feller flate in general 
terms, “ It coflme altogether..fuch a fum;” or, “ It. flood me in 
“ fo much.” 


C*fe of.a.cle* 
festive article 
refofd for a p tq* 

fit. 


If a,perfon having purebafed a defeflive article and recovered 
.in confequence from the firfl feller a compenfation for the defied, 
fhould be defirous of refelling the article for a profit, it is. incum®. 
bent on him to deduct the amount of the compenfation received, and 
to flate only^the remainder as the prime cofl of the fubjed, to the 
fecond purchafer. In a fimilar cafe of a Have; if fuch flave 
commit a crime, or offence, for which his mailer [the firfl 
purchafer] has paid a ranfom, or compenfation, it is not per¬ 
mitted to add the amount of the ranfom to the original price of 
ihe flave in a MorabUhUt or profitable fale; and on the fame.- 

principle,, 


miST/fy 
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principle, if an offence be committed againd- a flare, and the 
mailer receive a compenfation, he is not legally bound, in a rafale; 
to dedudt the amount of it from the original coll of the Have. In 
like manner if an increafe or additional benefit (houkl arife from 
the article bought, as in the cafe of an animal bringing forth her 
young* or of a tree producing fruit in the pofTeffion of the buyer* 
it Js not incumbent on the buyer in either of thefe cafes to make 
any deduction from the original price, . 


<SL 


It is abominable in-a Mordkuhut- or profitable fale' to Hi pula tc 
for a profit relatively or proportionate to part of the price, as 
where for example a perfon may fay, “ The prime cod is an 
“ hundred deenars, and I have fold.the article for a profit at the 
te rate of one deenar in ten,” or “ of two in twenty,’* Sec. and it 
is proper that the feller fhould fpecify a general profit on the 
whole price at once, by declaring “ I have fold you this article 
“ which cod an hundred, deenars, for that fura and a profit of 
“ ten*,. 


Th* whole f.ra* 
fit required is 
be'dated, no*- 
the rate# 


If a perfon fell any article of property to another, it is lawful 
for him to purchafe it from that other perfon again; either for fon from whom 

h« ha, purebaf- 

more, or lefs, than the original price, and for ready money, 
or on credit. This may be done after feizin of the firft purchafer, or oa credit* 
hy unanimous affenfc, and without regard to the fpecies or de- 
feription. of the merchandife $ as alfo previoufly. to feizin in 


•’The original text contains only the rule in a few words, without the example, and would 
therefore have been unintelligible by itfelf. The example is taken from the Tiibreir, in which 
however no other good reafon is affigned for the difeouragement of an apparently unobjec¬ 
tionable practice, than a tradition of one of the Imams , The fame praftice is declared to be 
illegal in the Hedaja, Vol, II, page 471, 

every 
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every instance, except that; of articles eflimable by weight of 
by meafurement of capacity, the refale of which before feizin 
is, according to the moll approved opinion, improper and abo¬ 
minable. If however the refale of an article to the feller 
flrould have formed a condition of the firft or original contract, it 
is totally illegal and invalid $ and though not exprefsly Hated by 
the parties in their contrad, if it were only in their cdhtetaplation 
at the time, it is pronounced to be abominable and improper *. 

As a confecjuence of the above do&rine, it follows that, if a per¬ 
son fell any article of property to his own fervant, and then re- 
purchafe it from him at an advanced price, after which he is defi- 
rous of refelling it to a third perfon for a profit, the prime cofl of 
the article may lawfully in this third contract be Hated at the ad¬ 
vanced rate contained in the fecond-j- ,* unlefs in the original contrad 
the reftitution of the article with a view to the fecond fale was 
provided for by the feller, in which cafe the tranfadion is totally 
illegal, as being obvioufly a fraud upon the part of the original 
owner. 

If in a fale for profit the purchaser fhould difeover that the fel¬ 
ler had Hated the prime coft of the wares at more than he had 
actually paid for them, in this cafe the purchafer has an option 
•lther to annul his bargain, or to abide by it, fubmitting to the lofs. 
Some authors have maintained that the buyer is entitled to dedud 

* The do&rincs contained in this paragraph have already been quoted from the fame author, 
but as leading to an important decifion upon profitable Tales which here follows, their repetition 
does not appear deftitute of ufc. 

+ A decifion oppofitc to the above, upon a cafe of a limilar nature, may be feen in the 
HedajAy Vol. II, page 476. 
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fuch fraudulent excels from the ftipulated price. If, on the other 
hand, the feller fhould afterwards affert that he had underftated the 
prime coft of the wares, and fhould claim in confequence an ad¬ 
ditional fum from the buyer, this claim is altogether inadmiflible 
in law, even although fupported by proof of the afiertion, unlefs it 
fhould alfo be eftablifhed, that the purchafer was himfelf acquaint¬ 
ed with the miftakej and an oath can never be demanded of the 
purchafer, except in refutation of the latter fad, if alleged. 

If the feller in the original contrad fhould make a gratuitous 
abatement of the price, it is ncverthelefs lawful for the purchafer 
in his refale for a profit, to date the amount firft agreed for, as the 
prime coft of the wares, without noticing fuch abatement at all. 
Some authors however have maintained a diftindion upon this 
point, viz. that an abatement of the price by the feller, if made 
previoufly to the confirmation of the contrad, mull be confidered 
in law as a condition of the original fale, and therefore muft be 
ftated by the feller as a dedudion from the prime coft of his 
wares j but where fuch abatement is made fubfequently to the 
final confirmation of the contrad, it is to be confidered as a gift 
dt nwo to the buyer, and confequently he is not bound to dedud 
it, but may ftate the'original price. 

If a perfon purchafe feveral articles of property together by one 
general contrad, it is unlawful to redifpofe of a part or his pur¬ 
chafe by MorMuhut , or for a profit, whether all the articles be of 
the fame fpecies, or of different kinds, and whether alio the feller 
affix a feparate price to each portion of his original purchafe, or, 

diftributing the general price equally, affix an equal fum to all the 

articles 
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■articles which were bought, and fell the be ft or moft valuable at 
this rate, unlefs at the time of the fale he explain all thefe circum- 
fiances to the buyer; and in like manner, if a perfon purchafe 
an animal with young, and fhe afterwards bring forth her young 
in his poffeflion, fhould he intend to difpofe of the animal fingly 
fora profit, it is incumbent on him to ftate this circumftance to 
the buyer. 

If a merchant or proprietor of any goods, fetting a Tpecific value 
upon them, and ftating a particular profit at which they fhall be 
fold, or, not mentioning any profit at all, deliver them to a broker 
for the purpofe of fale, without however felling them at once to 
fhe broker, it is unlawful for the broker in this cafe to demand 
a higher price than that ftated by his conftituent, without fir ft 
acquainting the purchafer with the nature of his commiffion, and 
with all the circumftances attending it. If however, under a legal 
and valid contract, he fhould obtain any further profit upon the 
article, thefirft proprietor [his conftituent] is by no means bound to 
adhere to his own original appreciation ; but on the contrary , all 
fuch profit belongs to the conftituent alone, and the broker is 
merely entitled to the ordinary hire, or commiffion upon, his 
fale, whether he had voluntarily offered his ferviccs to the owner, 
or been particularly requefted to undertake the fale.* 

c Towke'ut in the language of the law, implies the furrender or 


* An apparently abfurd diftin&ion which fhe above is meant to controvert, has been main¬ 
tained by the Shaikh , viz* that where a broker voluntarily offers his ferviccs, he can have no 
title to the profit arifing upon his fale ; but if culled upon for that purpofe by the owner, who 
Tpeciftes a particular price at which his good? arc to be fold, aay advance upon that price is the 
ixokerV perfon al advantage* 
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transfer of an article bought, at its prime coir., or the exadt price 
•without diminution or increafe for which it was originally pur- 
chafed ; and the regular mode of executing fixch a contract is, that 
the filler (ball fay, “ I have made over to you my purchafe of 
'*•» fuch an article j” or, “ I have fold you this article at prime 
coft; 5 ' or ufc any {unitor expreffion demon ft raiivc of a legal trans¬ 
fer, 

Monaza'Ct again is derived from the root xouza to deduft, and 
lignifies in law the refale or transfer of an article, at a lower 
rate or price than that for which it was originally purchafed, 
as where for example, a perfon may- fay, “ I have fold 
“ you this article which cod an hundred derhums, and deduced 
“ one from every ten of the original price;” in which cafe, the 
a&ual price of the article would obvioufly be ninety derhums , in 
the fame manner as if the feller had fpecifled a deduction of ten 
derhums at once, from the prime cod of his merchandife. In like 
manner, were the feller to fpccify a dedu&ion of one from every 
eleven derhums of the original cod, this would obvioufly imply 
a fpecification of the a&ual price at ninety derhums and ten-eleventh 
parts of a derhum, or ninety-one deducing the eleventh part of 
mlerhum*. 


* Thcfe obvious rules for the legal interpretation of expreflions which neither in the original nor 
fin the tranflation would appear to require any illuftration, arc introduced according to the com¬ 
mentator for the purpofc of refuting a mod fanciful rule of calculation adopted by the Shaikh* 
and in conformity to his opinion, by fome other lawyers, which would in many cafes alter the 
the dccifiorv of law, efUblHhed under the above method, The rule ftated by the Shaikh it 
totally, unworthy of re mark > . 
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C H A P. VII. 

Of Reha, or U fury*V 

The eftablifhment of ufury, or unlawful excefs m a con- 
trad of fale, depends upon two conditions ; namely, that the articles 
«f property exchanged fhall be homogeneous, and that they 
fhall be of a nature eftimable by weight, or by meafurement 
of Capacity. [In Kurz, or mutuum Loans, the ffipulation of any 
profit whatfoever to the lender is confidered as ufurious by 
the law. But of thefe hereafter in the proper place.] Of the 
firff, or of ufury in a contract of fale, the explanation is dependent 
on the three following confiderations,. 

Fjr/t. What are the articles which are by law confidered as 
homogeneous? To determine this queflion, one general criterion 
will fufBce, viz. “ Whenever two articles of property are 
“ comprehended under one generic name, or expreffed by 
“ one particular word, fuch, for example, as the word Hint a 
<« (wheat), or Aroozz (rice), thefe two articles are, without 
“ regard to their quality, confidered' as homogeneous by law 
and may therefore legally be fold o-r exchanged, from hand to 
band, weight for weight, or at an equality of rate: but they can 
never lawfully be exchanged with any inequality in the rate, or 
with any excefs in the quantity flipulated for by one party, over 
that which is received by the other; nor yet with any difference in 


i Riba literally fignifies excefs. I11 the language of the.law,,a* dc&ncd by the commentator, 
it implies « the fale of one of two homogeneous articles eftimable by weight, or by meafurement 
m capacity,, in exchangt for the other, at an inequality of rate,” 

the 
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t'he period of delivery or payment, as where a perfon exchanges 
one rnea/ure of wheat delivered at the time of fale, for an equal 
meafure of the fame fpecies deliverable at a future period; for this 
alio, agreeably to the mod prevalent decifion, is equally ufurious 
in law. At the fame time, where the rate and other terms are 
equal, the mutual delivery or feizin before the feparation of the 
parties is not a neccffary condition to the legality of the ex¬ 
change, except in the cafe of a Surf * fale, the nature of which 
fhall hereafter be explained. 

In the exchange of heterogeneous articles, equality of rate is 
fay no means a condition, where the bargain is from hand to 
hand ; but where a fufpenfion of delivery may be bargained for, 
the. queftion is liable to doubt, and the prohibition of fuch a 
contract would appear to be the mo ft proper, as the mod cautious, 
decifion, 

‘Wheat and barley arc confidered by our law, with regard to 
ufurious excefs, to be homogeneous f articles, being comprehended 
under one generic name, viz. Tam or food, as are alfo all fruits 
of the date-tree, notwithftanding the difference of their kind, and 
all fruits of the vine in whatever condition they may be ; and in 
general it is to be obferved as an eftablifhed rule of law, that all 
fubflanccs extra&cd or prepared from one article or fpecics of 


* Surf might perhaps with accuracy be Tendered, money-changing. It is hereafter defined to be 
the fale o {price fax price, that is, in reality, the exchange of money for moaey, and to the lawful- 
Eefs of which, it is indifpcnfabk that the a&ual interchange fhall take place at the meeting. 

i They art confidered as dillinft fpecies by the do&rincs of the oppofite feft. 
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property, are confidcrcd as homogeneous to each other and to the 
article from which they are extra&ed or prepared, and confe- 
quently.that an inequality of rate in the fale or exchange of thefe, the 
one for the other, is ufurious and illegal ; as the fale of wheat, in 
exchange for its flour, the fale of bailey, in exchange for its 
meal *, and on the fame principle, the fale of dates for their juice, 
or that of grapes for any fubftance which is prepared from 
them. 

It is lawful to fell a fubflance compounded of, or extracted 
from, two heterogeneous articles, in exchange for a quantity of 
both thefe articles feparately, or of any one of them, provided 
in the latter inftance that the quantity of the price fhall iomewhat 
exceed that of its own fpecics entering into the compofltion. 

Flesh, with regard to its fpecics, differs according to the variety 
of names in animals. Thus the flefh of buflaloesf, and of oxen 
and cows, are of one and the fame fpecics, as comprehended under 
the fame generic name, viz. Bukur, and on the fame principle that 
of fliecp and of goats which are both included in the term 
Ghunum> are confldered as homogeneous by the law. Ebel, again, or 
the generic name camel, comprehends every fpecies and defeription. 
of this animal, whether Arabian, or Badtrian^; as does alfb, 
according to forne authors, the term Humdm, every fpecies of 

* Arab. Suveti, which literally fignifies any fpecics of grain .roafted or parched; and tJxcn 
peunded or ground into powder. 

+ Arab# Jamw, a corruption of the Perfian Gaumsjb* 

+ Arab. 2amt, 

| Arab. Maz> 

$ Arab* BokhUf.i or camel of Kbra/any the Batfrian camel; the Arabian camel i« the Dromedary. 
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pigeon or dove } with regard to this latter however, it may he 
obferved, that as there arc many diftinft fpecies, known alio by 
different names, fuch as ring-doves*, wood-pigeons, or turtle¬ 
doves -f-, and others, the general inclufion of all thefe under one 
clafs, does not appear to be confident with the criterion above 
dated, and on the contrary, it appears more accurate to decide, 
that every clafs or defeription which is known by a difUnfl name, 
ihall be confidered alfo as a diftindt fpecies in law, I he lame 
observation would appear to apply with accuracy to the different 
fpecies offifh, although all occafionally included under onegeueiai 
appellation ; and further, the fleih of wild and of domefiic animals, 
even thofe of the fame fpecies, are always to be confidered as hetero¬ 
geneous j and in the fale or exchange of ttoefe, the one for the other, 
by weight, an inequality in the rale t>r terras is not deemed 

ufurious nor illegal. 

The determination of fpecies as to milk is founded on, the fame 
principle as that of flefh already deferibed; or in other words, 
it depends upon the name of the animal. It is however in tnis 
cafe further to be obferved, that an inequality of rate in the ex¬ 
change of milk for any fubftancc which is extra&ed from it, is 
alfo illegal and ufurious, like that of the butter of cow’s milk, in 
exchange for the milk itfelf, or for the butter-milk, or any other fub- 

ffance or preparation! which-is extraded from the milk of the cow. 

In oils, the dccifion of law with regard to fpecies refls upon A^a. 
the fubftances from which they are extraded. Thus the oil of 


CriCcitfn vrnh 
tt£*r& no milk* 


* Arab. Fukhatee, plural of the Perfiaa word FdkhtZ, 
t Arab. Vurujhan. 

4 Arab. Aki a preparation of dried milk, fuch a. to be reducible to powder. 
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Sejame, and that of linfeed, for example, are feparate and dif- 
tindt fpecics, and may be lawfully fold in exchange for each other 
at an inequality of rate ; but all preparations of oil, however 
different, from either of thefe grains, are neceflarily confidered to 
be homogeneous, and confequently an inequality of rate, in the ex¬ 
change of one for another, muft be confidered as illegal and ufurious. 
This latter decifion is not affedled in any degree by the ad¬ 
dition of other ingredients to particular preparations of oil from 
the fame radical fubflance, as where the violet (Buniifsuj), or the 
lotos, (Necloofur) may be added to give a peculiar colour or 
flavour to oil, in both of which cafes, the radical fpecies, as de¬ 
pending on the fubflance from which the oil has been extradted, 
is confidered in law to be- the fame.* 

Vinegar alfo is by law confidered to be dependent as to fpecies 
upon the fubflance from which it is prepared. Thus the vinegar 
of grapes and that of date-juice are totally diftindt in fpecies, and 
may therefore lawfully be fold in exchange for each other at an 
inequality of rate, from hand to hand, by unanimous aflent; but 
in the cafe of delivery poftponed on one fide, the decifion is 
liable to doubt. The commentator upon this palfage has obferved, 
** That the ground of doubt in this cafe is the fame with that 
“ formerly exprefled by the author in the cafe of heterogeneous 
“ articles of a nature in which ufury may be eflablifhed, but 
“ that the legality of the fale or exchange, notwithftanding the 
“ difference in the terms of delivery, is by far the mofl approved 
“ opinion/* 

* The original text is in this cafe extremely dole and obfeure. The tranflator has therefore 
been forced to take great liberty with the lcttec in order to convey the fpirit of the deciiion. 

Secondly. 
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Secondly. Upon the quality of being weigh able or meafur- 
abic in articles of barter, it is to be obferved, that no ufury can 
by law exift independently of this qualify, even where the 
articles are homogeneous ; and that by an equality in the rate, all 
legal objections on the ground of ufury are done away, even where 
both thefe qualities may be eftablidled. If therefore a perfon 
lliould fell any article of property which is not eftimable either 
by weight or by meafurement of capacity, for a greater quan* 
tity of the fame fpeci.es, fuch contract is neither ufurious nor 
illegal, although the fubje&s of it fhould be eftimable by number 
or tale, as in the fale of one garment or piece of cloth in ex¬ 
change for two or more, and of one egg for example in exchange 
. for two, or any greater number, where the bargain is from hand 
to hand ; but with the delivery on one fide poftponed till a future 
period, the queftion is liable to doubt, and a prohibition of the 
fale in fuch a cafe is confidered to be the moll cautious decifion.* 



Usury cannot take place in the fade or exchange of water, 
hecaufc it is no legal condition to the validity of fuch a fale that 
the quantity be afeertained by weight or by meafurement of 
capacity, whereas in certain deferiptions of earth or clay (fuch as 
Armenian bole) which are ufually fold by a ftandard of weight, 
an inequality in the rate would be, ufurious, according to the general 
principles of law. 


* The commentator here alTo following the dccifion on a fonwer cafe already quoted 
(page 94) fupports the legality of the fale, dating however at the fame time tfcat foinc authors con¬ 
fer the law refpe&ing ufurious cxcefs, to extend to all articles of tale, whether fold fron* 
hand to hand, or otherwife,' as well as to articles of weight and meafure, A dillinftion 
between tfcuhnt and other articles is maintained by fome dolors of the other —Vide 
Hamilton’s BrJapa, page 489, Chapter of Ufury, 
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Ancient cuftom and ufage, or the early pradice of out 

, ’. .r- * 

law, is the due criterion for deciding upon the quality of 
being weighable or rneafurable. Every article of property, there¬ 
fore, which is eftablifhed to have been fold either by 
weight or by meafurement of capacity in the days of the pro¬ 
phet, muft now be conhdered as of this quality, whatever the 
pradice of mankind at the prefent day may be; and it is only in, 
a cafe where the ancient ufage may be unknown that a reference 
to prefent cuftom can be admitted. If, however, in this latter cafe 
a difference fhould prevail, as, for example, where an article un¬ 
known in the days of the prophet, may now in one city be efti- 
mable by a (landard of weight or meafurement of capacity, and 
in another be confidered as an article of tale, or fold by guefs or 
computation, here the pradicc of each particular country mult 
aeceffarily guide the decifion of law as to the inhabitants of that 
place. Some authors however have maintained, that if in any¬ 
one .city or place an article be found to be eftimable either by 
weight or by meafuremcnf of capacity, this lingle inftance alone 
mu ft eftabJifh the general prohibition in law, whatever the prac-. 
lice in other countries may be*. 

Equ.a iiT,Y of rate, whether by weight or meafurement, in the 
exchange of homogeneous articles, is required by law only at the 
immediate period of contrad. Thus if a perfon fell a quantity of 
raw ilefh in exchange for an equal quantity fmoked or dried; a 
quantity of green and unripe dates in exchange for fome which 
are ripe ; or a quantity of wheat recently watered and moift, for 
an equal quantity in a dry ftate, all fuch contrads are perfedly 
legal and valid, bccaufe the equality i« weight or meafurement 

is. 
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is eftablifhed at the time of the fale. Some authors have main¬ 
tained the illegality of fuch. fales, on account of the lofs or defi¬ 
ciency which muft arife in the two firft cafes after the article be¬ 
comes dry, and in the latter cafe by reafon of the mixture with 
the thing fold, of certain moift or watery particles which are un¬ 
known and indefinite as to quantity, and the conjunction of 
which therefore fhould of itfelf tend to invalidate a contract of fale. 
In the cafe of frefli dates being exchanged for dried, there is 
certainly fome ground of doubt refpeCting the validity of the fale; 
and the more correCt decifion upon this point, as fupported by the 
molt authentic of two oppofite traditions, would tend to fuppor? 
the prohibition*. 


"When two articles confrdered to be homogeneous in law, fuch 
as flour and wheat for example, are of a nature the one eftimable 
by weight, and the other by meafurement of capacity j in this 
cafe the fale of one in exchange for the other, afeertaining their 
equality by a ftandard of weight in both, is authorized, and not 
liable to any obje&ion on the head of ufuryf. The application 
of meafurement to both has alfo by fome authors been fupported ; 
but their equalization by a ftandard of weight would appear to 
be the method which is mod generally approved. 


The fale of gfapes in exchange for raifins is lawful. Some 
authors have maintained a contrary decifion* extending alfo to this 


* This fale is pronounced to be lawful by Aboo Huneefa.— -Vide Hamilton's Hcdaya, 
Vol. H, page 497. 

t The fale of wheat in exchange for flour or meal ii unlawful according to the oppofite fetf. 
-—Ibid, page 49 6. 
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cafe, the exception formerly dated with regard to dried dat#j and the 
fame difference of opinion exifts with refped to every article in a 
moiff date, which may be fold for a quantity of the fame fpecies 
which is dry : but the firft dectfion is the mod conformable to 
general principles of law. 

It is lawful to fell one fort of flour in exchange for another fort 
made from the fame fpecies of grain, at an equality of rate, and alfo 
one fort of bread, or one fort of vinegar, in exchange for another fort, 
which is made from the fame fpecies of flour or of fruit, although 
the quantity of moidure or water which may enter into the compofi- 
tion of fuch articles be unknown, becaufe they are dill confidered as 
homogeneous by the law, fince the fame name comprehends both, 
and confequently an inequality of rate would be ufurious. 

Usury cannot take place between a father and his fon, and it 
is lawful for either to receive an excefs from the other in a fale of 
any article or fpecies of property. The fame is the cafe with 
refpedt to a mafter and his Have, a hulband and his wife, and a 
Moofulman and.a liurb.ee , that is, an hoftile or alien infidel; but be¬ 
tween a Moofulman and a Zimmee , or tributary infidel, according 
to the mod authentic decifion, ufury may take place. 

The fale of fl'vfh in exchange for a living animal of the fame 
fpecies is unlawful*, as the flefh of a goat, for example, in ex¬ 
change for a living fheep or a goat. It is otherwife where the liv¬ 
ing animal and the fleflr are of different fpecies, as, for example, the 


* It is lawful according to Aboo Hunebfa.— Hedaya } Vol. II, page 497. 

flefh 
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flcflt of a cow in exchange for a goat, provided however that the 
flefli be produced at the time, 


<SL 


It is lawful to fella hen that gives eggs, in exchange for fowl giving 

another which gives none; and, in like manner, a milch goat 

, i r ^ alfo a milch goat 

having milk in her udder, for one that gives no muk, or even for one which 

give* no , milk.., 

for a quantity of milk only, and that of the fame fpecies. 


Usury cannot, take place in the partition of partnerlhip (lock, w U r y e*nnot 

take place In a 

becaufe this is merely a feparation o® diftindion of the rights of 
partners, and by no means to be confidered as a fale or exchange; 
confequently an excels received by one partner in the diftribution of 
the joint property, although of a nature in which ufury might be 
eftablilhed, is neither ufurious nor illegal, • It is even lawful to 
divide pa'rtn-erfhip ftock as well by computation or guefs, as by 
weight, or measurement: and further, in a cafe where the joint pro¬ 
perty may con fill of frefo and of dried dates, in equal quan¬ 
tities, it js lawful for one of the partners to take the frelh, and 
for the other to take the dried, as his fhare, without any legal 
objedion on the ground of ufury* 


It is lawful to fell one Mukltook or mealure of wheat, in ex¬ 
change for another of equal quantity, containing chips of liraw, 
tares, or even fmall particles of earth, becaufe all thefe are ufually 
found in grain, and have therefore no effed to invalidate the 
fale on the ground of ufurious excels in its adual meafurement. 
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rate in homogeneous articles is not to be confidered as ufurious, 
becaufe the conftruCtion of law in fuch a cafe, as tending to oppofe 
each of thefe coins in the contraft to the two of the other 
fpecies given in exchange, obviates the quality of being homo¬ 
geneous; and this being removed, the inequality of rate* is 
not fufficient to eftablilh ufury. Upon the fame principle, if a 
perfon were to fell one derbum and one deenar in exchange for 
two deenars, or two Jer burnt, with fome other article of mer» 
chandife, this contract would be perfectly free from the objec¬ 
tion of ufurious excefs, becaufe here the conftruCtion of law 
would oppofe one deenar to the two derbuwu exchanged, and one 
derbum to the article of merchandife, thus removing the fimila- 
rity of fpecies, and confequently obviating all objections to the 
inequality of rate. Again, upon the fame principle, the tale 
of one moodd of dried dates, and a derbum , in exchange for two ot 
more moodds of the fame commodity with two or more derhums, 
is perfectly legal and valid, and every objection on the head 
of ufury to either of thefe contracts is, by the above conftruCtion 
of law, completely removed. 

There are alfo other modes of evading this objection which 
are fully authorized by the law; as where for example two per- 
fons wifh to exchange homogeneous articles at an unequal rate, and 
one of them fells his commodity to the other for a heterogeneous 
price, and then with this price buys from the other his homo¬ 
geneous commodity, in which cafe the objection on the ground of 
inequality is totally removed. In like manner, if one of the parties 

* Gold and filver, although coined, are ftill confidered to be articles of weight, and eftimabl® 
by this flandard, according to the Mohummudan law. 

make 
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make a gift of his commodity to the other, who in return makes 
a donation of his, here alfo there being no contra# of fale, the 
obje# of the parties is leg ally accomplifhed, without any ob- 
jcftion on the ground of ufurious excefs. Further, if both the 
parties mutually execute a Kurz loan of their homogeneous 
commodities, and afterwards abfolve each other from repayment 
of the loans, this alfo is conlidered as a legal evafion of ufury, 
and the mutual deeds are fully binding in law. Laftly, if 
the parties execute a contra# of fale, and one of them make a 
donation or gift of the excefs, the obje#ion of ufury would thus 
be legally evaded, and the mutual transfer validly confirmed. 
In all thefe cafes, however, it is an indifpenfable condition, that 
the intended method of evafion (hall not be provided for in the 
original contra#. 


<SL 


•Thirdly . Of Surf, which fignifies in the language of the law, N.ture »n<r it. 

„ _ " finition of Sutf\ 

the fale of price in exchange for price* i and to the validity of this 

fpecies of fale, it is a neceiiary condition, in addition to thole require! iftuii 

. , . ' feixfot or mu. 

which have been Hated regarding the efiablifhmcnt of ufury, «•he’meetfn/* 
that the mutual feizin or a#uai interchange of the commodities 
ihall take place at the meeting or before the reparation of the 
parties. If therefore the parties feparate before feizin, the con¬ 
tra# of Surf is null and voidj and if only partial feizin take 
place, the contra# is valid to the extent a#ually inter¬ 
changed, and null as to the remainder. If however the parties 
quit the place of meeting in company, and proceed together to 
any diftance without feizin, this does not operate to invalidate the 


* Arab. ■ Sum tin, literally price, but implying in the language of the Imamtta law, only 
tilver and gold. Copper alfo is included in the terra by the doftrines of the other feft. 
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bargain; and if one party direft his agent p make feizin in his 
behalf, which the agent accordingly does, before the feparation 
of the parties, this ferves to confirm the lale; but if the agent 
take pofleffion after the feparation of the parties, it is of no 
tffed in law. 

If a perfon purchafe from another any number of derhums , and 
previoufly to his obtaining pofleffion, exchange thofe derhums for 
deenars , this fecond bargain is invalid ; and if the parties feparate 
before feizin, both the bargains are null and void. It is other- 
wife in the cafe of a debt of fo many derhums due by one perforv 
to another, for thefe may law fully be exchanged with the debtor 
for deenars, even previoufly to the feizin of the creditor ; and on 
the fame principle a debt, of deenars may lawfully be exchanged 
for derhums, becaufe both the monies, in this cafe, are the pro¬ 
perty of one perfon. 

The fale^of filver in exchange for filver, or of gold*in ex¬ 
change for gold at unequal rates, is illegal, even although mu¬ 
tual feizin fhould take place: but if the metals be of different 
fpecies, an inequality of rate is not confidered as ufurious by 
law. It is to be oblerved, that wrought or manufactured filver or. 
gold, and filver or gold bullion are confidered to be homogeneous 
by law, as are alfo the purer or better forts, and the bafer, or 
inferior fpecies of either metal; confequently an equality of rate 
is indifpenfable to the validity of their exchange: and if in filver 
there be a quantity of alloy which is unknown, it is unlawful 
to fell it, except for gold, or fomc other fpecies of merchandife. 
The fame exaftly is the rule refpe£ling gold ; but if the quantity 

of 
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of alloy in either be afcertained, it is lawful to fell it for an equal 
quantity of pure metal, with fome trifling addition oppofed to the 
quantity of alloy. 

It is further prohibited to fell the earth or dull of filver mines 
in exchange for any quantity of filver, but it may lawfully be 
exchanged for gold j and the fame exactly is the cafe with re¬ 
gard to gold dull. If however they be both jointly fold in ex¬ 
change for a quantity of both gold and filver by one general 
bargain, it is fully authorized in law. 

It is lawful to fell tin, or lead, and brafs, in exchange for filver Ti,t ot brlft 

& may be fold in 

or gold at an unequal rate, although a trifling mixture of filver or 
gold fhould exift in them, becaufe the bafer metal mufl of courfe 
predominate, and confequently the commodities are not confidered 
as homogeneous by law.. 
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Where derhums or deenars, although containing ^n unknown Aiioyincoinage 

. r Tl * does not prevent 

quantity ot alloy, are current amongu men at a certain definite tl,eirCBmrnc y« 
and known value or rate, it is lawful to difpofe of them at this ™r’en?™7.,'u 

•in known. 

rate, notwithstanding the alloy which they contain} but if their 
current value be unknown, it is illegal to apply them to the 
purpofes of traffic, without full explaining the predicament in 
which they Hand. 


It is to be obferved, that der hums and deenars arc equally in their D,rh**. . n <j 

, dttwri are 

nature determinate fubjefts, and as capable of fpecification in fale ^e'and^plbi* 
as any other property whatfoever. If therefore a perfon purchafe in fale with any 

other property. 

any article in exchange for either derbums or deenars fpecifically 
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referred to, and determined by the contrad, he is bound to 
deliver thefe identical coins only, and cannot lawfully tender any 
other, although of equal value, currency, and weight*. Further, 
if a perfon purchafe any number of fpecific derhums in exchange 
forafimilar amount alfo fpecifically referred to at the time of the 
fale, and afterwards difeover what he has received, to be in reality 
not lilver but forne thing elfe, in this cafe the contract of fale is 
altogether null and void ; in the fame manner as if a perfon had 
fold a piece of cotton cloth and the buyer afterwards found it to 
be woollen, in which cafe the fale would obvioufly be invalid. 

If again a part only of the identical derhumt which were fold, 
fhould turn out to be of a different fpecies, here alfo to that 
extent the file is ncceflarily null, and the buyer has in this cafe 
an option of rejeding the who’e by rcafon of the partial 
deviation from the bargain, or of retaining the remaining part 
at a proportionate fhare of the price: but he cannot on any 
principje demand that the derhums fhall be exchanged, becaufe 
this would obvioully be to require fomething which was not com¬ 
prehended in his contract. Where, on the other hand, the derhums 
may be found to be of the fpecies deferibed, but the purchafer lhall 
difeover a defed as to the value, like that for example produced by 
uncommon hardnefs of the filver, or by the damp on the coins 
being defaced, here he is entitled merely to reject or to receive 
the whole, and can neither return the part which is de¬ 
fective, nor demand that any of the derhums be exchanged, 
becaufe no fuch privilege was comprehended in his bargain. 

* The above important principle of the Imamcea law is in direft opposition to the do&rines 
of A boo Hu nee fa, who maintains, that derhums and deetiars can never be determined but by 
feizin, and to the difference of opinion on this point, many oppofitc decifions upon queflions 
of fale may be referred.—Vide commentator. 

ip 
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If a perfon purchafe any number of unieteminute* derhums in 
exchange for an equal number alfo undeterminate , and then, pre- 
vioufly to his reparation from the meeting, difeover that what 
he has received is not filver; in this cafe he is entitled to demand 
an exchange : but after the reparation from the meeting, if this 
difeovery be made, the contra# of Stfrf is altogether null and void. 
If, again, a part only of the derhums prove not to be filver, pre- 
vioufly to the reparation of the parties, that part may be exchang¬ 
ed; but after reparation from the meeting the contra# mull to 
that extent be null, and is valid as to the remainder. If inftead 
of proving to be of a different fpecies, the derhums fhould be 
found to be defeflive, the buyer has an option to reje#, or to 
retain, the whole at the flipulated price, without any compenfa- 
tion; and if the defe# be difeovered previoufly to the reparation 
from the meeting, he may require that the derhums fhall be ex¬ 
changed; but after reparation from the meeting this right is liable 
to doubt. 

If a perfon purchafe one deenar in exchange for another, and 
immediately make payment of the price, which is afterwards 
difeovered to be of greater value than was flipulated for by the 
parties, this exccfs remains as a truft in the hands of the feller; 
and the purchafer has a right of partnerfhip, to the amount of it, 
in the deenar which he has paid, whether his payment have 
proceeded from a miftakc regarding the value, or he have know¬ 
ingly and wilfully delivered the excefs. 


* Arab. Feex-Zimma, i. e. deferibed as to fpecies and value, but not fpccifically referred to at 
the time of the contrail, and which is here oppofedto Ajn, exadljr in the fame fenfeasthe 
wotd Deyn % —V idc Note to page 60, 
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A tradition is recorded, authorizing the purchafe of one 
derhurn for another, on condition of its being made into a ring. 

This authority has by fome lawyers been extended to a number of 
other tranfa&ions bearing an ufurious appearance: but its reftric- 
tion to the particular cafe defcribed is more confident with the 
general principles of law. 

In wrought veflcls compofed of gold and filver mixed, if the 
quantity of each metal entering into the compofition be known, 
it is lawful to difpofe of each feparately, as bullion, for the 
fame fpecies at an equal rate, or for a different fpecies, al¬ 
though the rate fhould be unequal; but if the quantity of each 
metal be unknown, where the feparation of the two metals may 
be practicable, the compofition cannot legally be fold at any 
rate in exchange for either gold or filver fingly, and can be fold 
only for a quantity of both jointly, or for fome other fpecies 
of merchandife. Where again the feparation of the two metals 
is impracticable, and the quantity of each is unknown, but one of 
them is known to be predominant in the compofition, the vefifel 
may in this cafe lawfully be fold for any quantity of that metal 
which enters lead* into its compofition : but if equal quantities of 
both are contained in it, it can only be fold for a quantity of both. 

Saddles and bridles, if ornamented with filver or gold the 
quantity of which is known, may lawfully be difpofed of in ex¬ 
change for the metal of. their ornaments; provided that the quantity 

* Becaufe the predominancy of the other removes the objection of thevveffel and price being 

homogeneous. 

of 
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of the price exceed in fome degree that of its homogeneous 
lubfhmce, or that the faddles themfelves be made over as a gift, 
but , without its being fo cxpreffed in the contract. They may 
further lawfully be fold where the ornaments and price are 
different in fpecies, as the former filvcr and the latter gold, or 
converfely, without any limitation as to rates. If on the other 
hand the amount of the ornaments be unknown, and a reparation 
of them cannot take place without injuring the workmanfhip, 
they can only, in this cafe, be fold for metal of a different fpecies, 
although fome authors have maintained, that, where the price is 
homogeneous, if fome other article of merchandife be joined to it, 
or it be known by conje&ure to exceed in fome degree the amount 
of the ornaments, the fale is alfo valid, by reafon of the detri¬ 
ment which would arife from the removal of the ornaments. 

It a pcrfon fell a piece or cloth in exchange for twenty derbums 
of Inch a currency, as that twenty fhall pafs for a deenar, this con- 
trad is invalid by reafon of the uncertainty which it involves ref- 
pe&ing the price, fince no fuch currency can be fuppofed to have 
exigence; and, on the fame principle, if a perfon fell or exchange 
an hundred derbums for “ one deenar lave a derhum” this con- 
trad is null and void, becaufe, there being many diftind fpecies of 
derbums , the qualify and weight of that which is excepted cannot 
poffibly be known: and this principle applies to every other con- 
trad of fale in which a price of this uncertain nature may be bar¬ 
gained for, although it be of a fpecies in which ufury cannot take 
place; but if the particular value of the excepted derhum, or the 
relation which it bears to the deenar, be deferibed, it is perfedly 
legal and valid, becaufe the uncertainty is thereby removed. 

Pa. I? 
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Ij? a perfon fell five derhums in exchange for “ half a dsenar,™ 
the bargain is valid, and the feller is in this cafe entitled to cut the 
deertar into halves, but cannot compel the purchafer to deliver a 
perfed coin of this value, unlefs fuch have been implied in the 
eontrafl, and be in common currency at the place. The fame 
exadly is the cafe with refped to all other contrads of fate, as 
well as to Surf, where a price of this nature may be bargained for. 

The duft or filings of gold and filver, which are colle&ed in a 
goldfmith’s fhop, may lawfully be fold for a quantity of gold and 
filver jointly , or for any other article of merchandife, but not for 
either of them Singly j and the price may be difpofed of in charity, 
but cannot be appropriated by the artift to his own ufe, or to any 
other purpofc, becaufe the real proprietors are unknown* 


CHAR VIII.* 

Of the Sale of Fruits. 

The fale of fruit upon a tree after its formation, and having 
reached fuch a degree of maturity d* as may preferve it from com" 
mon accidents, is lawful, either for one year or for more, and on 
condition of immediate removal, or of its being fuffered to remain 


* The whole of this chapter is taken from the Tuhretr. 

+ Arab, SuJv-m-Suldie, literally appearance of perfection; a condition in fruits recognifed 
hy the Mohumraudan law, and varying according to the nature of the trees.—Vide Infra. 

upon 





upon the tree*'; alfo fingly and feparately, or combined with 
other property. Where again it is merely formed upon the 
tree* and has not attained that degree of maturity which is alluded 
to, fome authors have maintained that one of three conditions 
mull exid in order to the validity of its fale: namely, that fome 
other property fhall be combined with it, that the fruit of more 
than one year fhall be involved in the contract, or that immediate 
removal (hall be bargained for; and where none of thefe condi¬ 
tions exid, they pronounce the contrad to be invalid. The more 
prevalent, however, and the mod authentic dodrine would fupport 
the validity of the fale, independently of thefe conditions, where 
the fruit is adually formed upon the tree, whether the drcngth of 
it be afcertained or not; but where, on the other hand, it may be 
fold previously to its formation or appearance on the tree, all our 
lawyers are agreed, that the fale in this cafe for a fingle year, if 
no other property be included in the contrad, is altogether null 
and void; and even where a term of two years may be dated, or 
where other property may be combined in the fale, the moftauthen* 
tic dodrine would pronounce fuch a contrad to be invalid: and 
there is no diftindion whatfoever upon this point between a fale 
©f fruit to the proprietor of the lands,, and that“to any other 
perfon. 

If a perfon fell fruit upon the tree before it has attained its full 
growth, upon condition of immediate removal by the buyer,,who 
notwithftanding differs it to remain upon the tree until this date 
of maturity be attained, the contrad of falfe is by no means on this 


* A condition of this nature, either as to grain or fruit* would univerfally invalidate the fele> 
According to the oppofitc feiWVidc Vot 13 . page 374, 
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account annulled;' but with regard to the additional growth, ‘the: 
queflion, whether or not it (hall be the joint property of the feller 
and purchafer, is the fubjeft of different opinions. Our lawyers 
have rejected the right of partnerfhip entirely, and have pronounc-. 
ed the fruit, in whatever ftate it may be found, to belong exclu- 
lively to the buyer; he paying to the feller a reafonable hire for 
the tree during the period of the fruit’s remaining upon it. By 
the doctrine# of the oppofite fetf:,. a joint right to the additional 
growth would appear to be maintained, upon the principle that 
this benefit has been derived from their joint property, the buyer 
being the proprietor of the fruit, and the feller being the owner 
of the tree which is the fource of the additional growth. The 
amount of this increafc may be afeertained either by the difference be- 
tween the value of the fruit at the date of the purchafe and its value on 
the day of its removal, or, between its value in a tender (late and 
the value when its maturity is advanced; becaufe, previoufiy to the 
latter ftate, the fruit mull: have belonged to the buyer, and the feller 
could have no right to it whatever. It is to be observed, that an 
intention on the part of the buyer at the time of his purchafe to 
poftpone the removal of the fruit, notwhhftanding his ftipulation 
to the contrary, does not operate to invalidate the fale, any more 
than his cafual omiffion to remove it. 

It is lawful in a fale of fruit, after its maturity is advanced, 
to ftipulate either for its immediate removal, or for its being 
fuffered to remain upon the tree; and a fale in abfolute terms" 
without any provifion on this head, is alfo equally valid. 
All trees of whatever fpccies and denomination, as well as 

the 
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the date tree, are equally comprehended under and equally 
to the laws which have here been, deferihed. 
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The jU udv-ocu-Suldbe, or ft ate of perfedlion in fruits, which is 
required by the law previouily to their fide, mud neceflarily 
vary according to the nature and fpecies of the tree. Thus with 
regard to the date tree, a change of colour in its fruit from the early 
green, to a red, or yellow, is confidered to be indicative of this 
condition; and in trees which exhibit a bloffom or flower, the 
fall of that bloffom proves the formation and ftrength of the 
fruit; except in the cafe of vines, the grape of which mult be 
completely formed and contain juice, before this Hate is confider¬ 
ed in law to be attained. Of all other fruits, the formation 
and appearance on the tree, without regard to the fize, and 
whether they have ccafed to grow or not, is confidered by 
Jaw to be fufficient ; and in general, it is to be obferved, that the 
rifing of the Pleiades or vernal ftars has no influence whatever 
in the eye of the law, with regard to afeertaining the condition 
of fruits. 
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If a part of the fruit, upon any tree has attained the ftate of 
perfection which is by law required, it is lawful to difpofe of 
the whole, and of all fruits of the fame fpecies, or even of a 
different fpecies, which are growing in that garden ; and further, 
if the fruit of one garden or orchard fhould have arrived at 
this ftate, and the fruit of another fhould not, it is lawful to fell 
the fruit of both by one general contract, whether they be 
contiguous to each other, or remote. This latter decifion is 
reje&ed by the Shaikh , but on grounds which do not appear 
by any means to be authentic. - The 
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The falc of vegetables and herbs, fuch as cucumbers, melons 
and the like, before their appearance on the plant, is unlaw¬ 
ful ; but after the firft crop has appeared, it is lawful to fell that, 
or any fubfequent number of cuttings, either fingly and feparatdy 
from the root or plant, or conjoined with it in the contratft. It 
is alfo lawful to difpofe of thefe plants themfelves which yield 
repeated crops, without ftipulating for their immediate removal 
by the buyer: and there is no diftindtion in law between the fale 
of fuch plants when young and tender, and their fale when 
in a more advanced ftate; nor between, thofe bearing fruit 
at the time of the fale, and thofe on which no fruit is 
apparent. 

If a perfon fell any fpecies of plant, or vegetable, on which 
the fruit is a&ually growing and apparent at the time, fuch pro¬ 
duce belongs to the feller, unlefs fpecifically included in the con- 
trad j and the purchafer is further bound to fuffer it to remain 
on the plant, until the feafon of maturity and cutting. If how¬ 
ever any new produce or vegetation fhould appear fubfequently 
to the fale, this mull be the property of the buyer ; and if the 
old produce be undiftinguifhable from it, the parties are in 
this cafe to be joint proprietors of the whole. 

Of every fpecies of herbage, producing fucceftive crops, it is 
lawful, after the firft appearance of its vegetation, to fell either 
one, or more cuttings, and with, or without the condition of its 
being immediately cut, whether it be green corn, or any other 
fpecies of herbage ; and if a perfon purchafe, for example, any 
quantity of trefoil or fimilar plant, on condition of immediate cut¬ 
ting 
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«Mi..g and removal, he is bound infant!, t0 comply with thfc 
condition;• for otherwife, Ihould he delay, the law in this cafe is 
precifely the fame as in the cafe of fruit remaining, on the tree, 
which has already been explained,* If, again, a perfon pur’ 
chafe a Angle cutting.of green barley, on condition of immediate 
removal, which he accordingly performs, and a fecond vegetation 
then appears, this fecond growth belongs to the proprietor of the 
and; and on the lame principle were he to purchafe two cuttings 
the third vegetation would belong to the proprietor of the land ■ but 

‘ thC r ° 0tS Were alfo to be W-'. «nd the fi,ft vegetation cut 
town, after which a fecond growth appeared, this would of necef- 

' <Y belong to the buyer, or proprietor of the crop, and not, on any 

principle, to the owner of the field in which it grew; and on the 

fame principle, if grains of the feed were to fall in cutting the 

crop, and to fpring up in the enfuing year, this vegetation would 

belong to the owner of the crop, and not to the proprietor of the 
loiL 


I* hbt manner as the fale of a Angle crop or cut<in Z of her- a 
"*** ,S ‘ U,<hor ‘ ZE:<i ’ & alfo file of a (ingle flrippi„ s or mo f e of fejj .1 
.he leaves of a tree, fnch as of the mulberry and the Lmfo nia or 
Wtan privet t, after their appearance; and this, either fingly and ' 
eparately, or combined with the free,. 

It lawful to fell fruits together with the tree on which they 
jraw^orj ngly, whether they be apparent, fetch as apples and S;" ?l 
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apricots, or in the ft.ell, as walnuts and almonds, and whether the 
ftel'l be neceffary for their prefervation or not. The fame is the law 
with refped to corn in the ear, whether it be Handing or cut down, 
and whether apparent as the ears of barley, or concealed like thofc 
of wheat } and they may both therefore lawfully be fold either 
with or without the roots, and on condition of immediate 
removal or otherwife. It is further lawful to fell Handing 
corn, even previoufly to the formation of the ear, and this upon 
condition of immediate removal, or of fuffering it to remain upon 
the ground ; but if the contrad be concluded in general terms, 
the feller is bound, according to the moH prevalent opinion, to 
preferve the crop upon the ground until the fcafon of maturity and 
reaping ; unlefs in a cafe where the obvious intention ot the buyer 
was to procure it in a green Hate, in which cafe he muft immedi¬ 
ately remove it notwithflanding the general terras of his contrad. 
If the parties Hipulatc for the immediate removal, and the buyer 
■delay to cut it down, the feller has an option either to take this 
flep himfelf, or to fuffer the crop to remain j in which cafe the 
buyer is refponfible for the rent of the land, and, according 
to the Shaikh , and to Ebne Edrees,* for the Zukdt , or Khuraj 
alfo, if it be fubjed to tythe, or tribute : this decifion, however, 
is of doubtful authority, and if the contrad be concluded in 
general terms, or a provision be made for the crop remain¬ 
ing on the ground, there can be no claim againft the buyer 
even for the rent of the land. 

It is lawful to fell grain before it has become white, or put on 
the appearance of perfedion, although this fale has been prohibited 

* For an account of his life and writings, vide Preliminary Difcoutfc. 
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jjy Ibne Jooneyd *; and there is no legal diftindVion between or othrrwifc, 
the validity of fuch a fale before the grain has attained its perfedb 
flate, where a provision is made for its immediate removal, and 
that where it is ftipulated to remain on the ground. If it be fold 
together with the ground, it is lawful by unanimous a/.Ient ; and it 
fingly, whether to the proprietor of the land, or to another, it is 
valid according to the belt founded^ opinion. 

If the proprietor of afield, in which the crop of another is which 

. r • the crop of ano- 

growing, fell the half of his ground to that other perion m ex- th« ^growing, 
change for the half of the corn, this contrad is legal and valid; 
and if the parties flipulate, in their exchange, for the immediate 
removal of the whole crop, dill according to the belt founded' 
dodrine, the contrad is valid in law, but the condition of imme- - 
diate removal is not binding on the parties. 


field for half of 
the crop* 
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Seed fown in the ground cannot legally be fold before its 
vegetation, although the quantity of feed be known. Further, 
the mere vegetation or. appearance above ground, does not 
authorize a. fale of the feed fingly, but it may lawfully be fold in 
this date together with the land ; and fuch joint fale is perfectly va¬ 
lid and binding, although no vegetation ihould have appeared. 

t 

It is unlawful to fell vegetables, fuch as carrots for example, 
of which the root which is concealed in the earth forms the only 
valuable part, without firft pulling them up, and fubmitting 
them to the infpedion of the buyer; but if the top be the mo IV 


Vide.Preliminary Difcourfcv 
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valuable part, the fale of that part fingly, as well as in. conjunc¬ 
tion with the root, would appear to be fully authorized y and even, 
where the root, or that which is concealed may be the moll valua¬ 
ble part, the validity of the fale might on general principles be 
maintained, though this latter decifion is fubjed to difficulty and 
doubt. It is lawful to fell walnuts, almonds and beans in the Ihell 
and hufk, whether they be gathered, or ungathered; as alfo to fell 
■ripe grain in the ear, whether it be cut down or Handing. 

If a perfon fell a tree or plant of any defeription, having fruit 
formed upon it at the time, the fruit can in no inftance be in¬ 
cluded in the fale, except by exprefs ftipulation in the contrad; 
and the buyer of fuch a tree is invariably bound to fufifer the 
fruit to remain upon it, until the feafon of maturity and gathering. 
Further, if a perfon fell the buit upon a tree, it is lawful for him 
to referve any fpecific quantity, as a certain number of R tills of it 
to himfelf, and this refervation of a fpecific part may take place 
as well from the fruit of a whole orchard, as from that of a 
fingle date, or any other tree ; there being no diilindion whatfoever 
upon this point made by the law. It is alfo legal to referve the 
fruit of any tree or number of trees particularly fpecified and 
referred to, whether they be of the date, or of any other fpecies; 
but if the trees, or quantity of fruit referved, be left in any degree 
uncertain, the contrad is altogether null and void 3 and in like 
manner, if the quantity referved fhould be defined, but the 
fpecies of the tree or fruit undetermined, and there be more than 
One fpecies in the orchard, the contrad is null and void. It is 
further authorized in a fale of fruit, to referve a fhare of the 
whole property, as a third or a fourth part, which may be afccr- 

tained 


taincd by its relation to the whole j but where this relation is not 
defined, the Tale is totally invalid. 

If a perfon fella Kufeez for example, or known meafiire of c»f« ref*, 
fruit, referving fxomita Rutl alfo of known quantity, or any 
certain number of rutls, or even a relative'fliare, fuch as the third 
or fourth part of the whole to himfelf, this contrad and referva- 
tion are both legal and valid. If again the feller fhould fay, 

“ from that heap of fruit, I have fold one Kufeez , excepting a 
“ Angle Mukkookf here alfo the contrad is valid, becaufe the 
general objed of fale, and the quantify referved of it, are both 
known and ascertained. In like manner if the feller Should fay 
“ I have fold you all that heap of fruit for four derhums, except- 
“ ing the quantity of one derhumf this expreflion, as being in 
reality equivalent to a dired transfer of three fourths of the fruit 
in exchange for four derhums , and therefore not liable to any 
doubt or mifeonftrudion, is perfedly valid and binding; whereas 
if the feller were to except “ the value of, or an equivalent to, a. 

“ derhumf the con trad would be null and void. Thefe principles, 
it may further be obferved, are by no means reflrided in their 
application to the fale of fruit, but apply equally to every other 
fpecies of merchandife. If a perfon for example, fell an animal, 
referving a relative fliare as a third or fourth part of that animal 
to himfelf, or if he fell a herd of goats, referving any one parti* 
cularly fpecified, or any known fliare of the whole herd to himfelf, 
thecontrad is legal and valid,; but if the goat fo excepted, or the 
fliare of the property relerved, be left in any degree uncertain, 
thecontrad is null and void. In a fale again of animals the 
Uefli of which is eatable, if the feller referve the lkin or head to 

himfelf, 
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himfelf; two oppofxtc opinions by the Shaikh upon this poinfc* a re¬ 
recorded; * and with refped to the refemtion of a foetus in the 
womb, it is perfectly legal and valid. 

The verbal refervation of a right in the purchaferof fruit or of 
Handing com, to have it preferved on the tree, or in the ground,., 
until the feafon of gathering or reaping , is by fome lawyers confi- 
dered.to invalidate the conlrad, as being a condition which has 
reference to a period uncertain and unknown, although it is ad¬ 
mitted that this right, independently of ftipulation, is by law: 
veiled in the buyer. 

If. a perfon fell a man lion or indofure to another, referving to* 
himfelf a fpecific number of fquare yards, and pointing out thc- 
fpot from which this portion fhall be meafured, it is lawful; but 
otherwife, it is null and void, whether the whole meafurement 
of the manfion be known to the parties, or not. 

If a perfon fell a quantity of Sefame for the purpofe of being., 
made into oil, with a reiervation of the fediment or dregs which* 
may remain after the juice or oil has been expreffed from it; 
or, if a perfon fell a quantity of cotton, referving the feedh 
of it to himfelf; the contrad of. fale in both thefe cafes is 
totally null and void; and, in like manner, if a perfon fell a quanti¬ 
ty of fefame feed, referving to himfelf the oil which is expreifed 
from it, this contrad of fale is altogether invalid. The fame 
principle applies to refervations of a part of the price, as where, 

. . . .. . 1 -* 1 ---- - - -— - — c, 

* Vide Chapter IX (of the fale of animals) to which this paragraph fhould properly have 
belonged,, ,and in the commencement of which, a detail of the cafe will be obferyed, 

for. 
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example, a perfon may fell act article for a dfenar, excepting 
or referviag a derbum , or excepting the value of a kufetz , becaufe 
the object of fuch a refervation is to diminifh the amount of the 
price to the extent of the value of the part which is excepted, and 
this value being unknown, muft of necedity invalidate the fale K 

If in a fale of fruit any legal and valid refervation of a known 
quantity be made by the feller, after which a part of the whole 
property perifhes or is deftroyed, this lofs muft fall equally on 
both the parties to the contrad ; and confequently a proportionate 
deduction muft be made from the quantity referved. 

If a perfon fell fruit upon the tree, and it perifh or beblaftcd 

by a ftorm, or other unforefeen calamity, previoufly to the feizin 
of the buyer, the lofs muft fall upon the feller j and if fubfequently 
to the feizin, by the fame rule, upon the purchafer; whether this 
lofs be partial or entire, and without regard to its extent. If, again, 
the lofs fhould be occafioned by any ad of the feller himfelf, he 
is obvio'ufly refporiftble, whether it happen before or after the 
feizin ; as the buyer, on the fame principle, is bound to fubmit to 
the lofs, if occafioned by an ad of his own : but if a third party 
fhould deftroy the fruit upon the tree, and this happen fubfequent- 
ly to the feizin of the buyer, he (the buyer) has recourfe againft 


* A majority, if not the whole, of the cafes above quoted from the Tuhreer have cither alrea¬ 
dy appeared as eStrafts from the Shiirdya in the foregoing chapters of this book, or the decifibns 
on them might with cafe have been deduced from the principles of law which have already been 
ftated. The tranllator therefore thinks it proper here to apprize the reader, that the repetition, 
or injudicious feledlion of extrafts from juridical writers, which may occafionally be obferved 
in the courfe of this work, muft he attributed folely to tire negligence of the native compiler, 
except in thofe titles or divifions of the law, which the tranllator has himfelf compiled, in order 
<to fnpply the deficiencies of the original compilation, and to which the reader’s attention will in¬ 
variably be called by a note at the commencement of each, 

this 
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ibis third perfon for the value of the fruit; or, if it happen-prcvU 
'#fly to the feizin, he has an option of annulling the fale, or of 
abiding by it and fuing the tranfgreffor for his lofs. The fame, ex- 
adly, is the law with regard to a partial deftru&ion, except in one 
inttance alone, viz. where it happens previoufly to the feizin, and 
where the buyer wifhes to retain what remains of the fruit, at at 
proportionate iliare of the price j for the option of permitting, or 
difallowing, this partial retention, according to the moil approved: 
opinion, reft's entirely with the feller. The Shaikh , however, 
appears to hold a different opinion upon this point; for he 
dates, “ that if the fale-were held to be annulled to the extent of 
^ the fubjed which has been dcflroy \1, and valid without any 
5 * option as to the remainder, this decifon would, in his opinion, 

'■* be the bed we, neyerthelefs, abide by the decidon which is,, 
above dated. 

It is lawful for the purchafer of fruit upon a tree, to fell 
it again in that condition to another perfon, either previouf- 
ly or fubfequently to his feizin, whether for more or lefs than the 
original coil.; and this refale of fruit before feizin is not even, 
pronounced to be abominable by our law. 

If a perfon difpofe of fruit upon the tree which requires to be 
occafionally watered, this duty is incumbent on the feller, becaufe 
a fale of unripe, fruit implies alfo an obligation to furrender it in a 
perfed date to the buyer. It is otherwife where a perfon fells a 
tree with a refervation of the fruit which is upon it, for here the 
buyer Is by no means bound to water the tree which he has 
bought, and the ground of this dillindion is apparent. If the 

feller:,- 


« 


filler therefore, in the former cafe, fhould negle£i to water the tree, 
and the fruit in confequence perilh, he is refponfible to the 
buyer for the lofs ; but the fale is not in confequence annulled, any 
more than the death of a {lave fubfequent to the feizin of the 
buyer, who purchafed him- knowing him to be fick, would tend 
to invalidate the fale of fuch a Have. The Shaikh has further upon 
this cafe pronounced, that if the feller of the fruit declare to the 
buyer his inability to water the tree, or to provide water for the 
purpofe, here the buyer has an option of annulling or abiding by 
his bargain, by virtue of the feller’s incapacity to take fuch fteps 
as would fecure the furrender, of the fubjedt in that pcrfedt date 
which is. by law required, - 

If a perfon purchafe a-date tree on which there is no fruity 
for the purpofe of cutting it into beams, and dipulate for the im¬ 
mediate removal, but fail to perform this condition till the tree 
{hallhave produced, fruit,, fuch produce is neverthelefs his pro¬ 
perty, and cannot on any ground be claimed by the proprietor 
of the land. If, however, the latter Ihould have continued to 
water and noiuilh the tree, he is entitled, according to the Shaikh , 
to demand not only the rent of his land, but alfo a reafonable 
hire for his labour . This daft demand, it may be obferved, ought 
properly to be reftri&ed to a cafe in which the watering or labour 
has proceeded on exprefs authority from the buyer j and indeed 
the more approved opinion would tend to reftridli the title of she 
feller to the rent of his land alone.. 

If a perfon fell a root or bufh of Indian privet;' or myrtle*, having 
leaves upon it at the time, thefe leaves belong to the feller, and 

* Arab, Jos* 


And m cafe of 
loi's from hit 
negleft, 13 ref- 
ponfible to tha 
buyer* ' 


Fruit prates dr 
»fter, fale of the 
tree, is the pro* 
perty of the 
bu.yeii* but if 
contrary to fei- 
pula don He de¬ 
lay ' to cutf it 
dowii, the fell** 
has a claim to 
the rent of hi« 

ground. 


The leave* of 
tta Bmm a arc 
sjoc included in 
the fale of th« 

It 



Ibut thbfe of the 
mulberry ar«. 


jMobakHiut, or 
the Tale of wheat 
in the ear, in 
exchange for a 
like quantity 
gathered, is un¬ 
lawful. 


4 


As is alfo Me- 
%'abutiutf or the 
fale of growing 
dates, in ex¬ 
change for a 
quantity pluck¬ 
ed* 


(st 

[122 ] ^ 

are not included in the fale; but if a perfon fell a mulberry tree ® s 
the leaves are included in the contrad, and belong of right to 
the buyer. 

Mohakulut T is illegal and forbidden. It is the fale of Handing 
corn in exchange for a quantity of wheat or barley which is 
reaped and gathered ; and this fpecies of fale is equally unlawful, 
whether it be completed by meafurement or by computation ; and 
whether for prompt payment or on credit. Whether or not it be a 
condition to the illegality of this fale, that the corn fold, and the 
price, [hall both be the produce of the fame foil, is a quell ion 
on which different decifions have been pronounced. The Shaikh 
in his Khelaj £ has Hated the affirmative, and has further exprefsly 
declared, that a fale of Handing corn, in exchange for a quantity 
the produce of a different field, is perfetlly legal and valid; yet 
the fame author in his Mubfoo(% has fupported the general pro¬ 
hibition of fuch a fale, and this latter is by far-the moil approved 
decifion. 

Mozalunut || is alfo ’prohibited by our law, viz. the fale of 
dates or other fruit growing upon a tree, in exchange for a quan¬ 
tity of fruit which has been plucked and gathered ; andthis fpecies 


** Arab, Tort* 

+ An infinitive of the fifth conjugation oFBcfeafe from the root Tf$H, which literal ly.figm* 
fes “ Corn putting forth tender blades/* alfo “ the ground or foil in which fuch corn h 
growing/* 

J The Khelaf and Mulfoot are two juridical trafts'of great authority amongO: the Sheeas^ 
Vide Preliminary Difcourfc. ' 

1| Derivative from the root Zubfois to the literal fenfc of which it beats no analogy whatever, 
but is purely a technical term of the law* 
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of fale is, like the former, equally illegal in the cafe of prompt 
and of poftponed delivery, and whether it be completed by inea- 
furement or by eftimate or guefs. The Shaikh , however, has 
reftrided.this prohibition to a cafe where the objed of fale and 
the price are both the produce of the fame tree; but this reftridion 
is rejeded by the m©ft approved opinion. 


<SL 


From this prohibition with regard to fruit, Areeyyutis particu¬ 
larly excepted. The term Arceyyut* * according to the interpre¬ 
tation of our la wyers, fignifks a date tree, the property of one 
perfon, growing in the garden or the manlion of another, who, 
iri order to obviate the inconvenience occafioned by the conftant 
ingrefsand egrefs of a ft ranger, purchafes the fruit of this par¬ 
ticular tree, in exchange for an equal quantity of plucked dates 
by guefs or computation*- This contrad therefore is by our law 
pronounced to-be. perfectly legal and valid, without regard to 
the quantity of fruit which it'involves, whether five Wufks' f, or 
a greater, or lefs quantity. It is however to be obferved, that the 
legality of this tranfadion does not extend to more than a ftngle 
tree in any one garden or manlion $ and therefore, if a perfon have 
two of: more date trees in the inclofure of another, he cannot 
legally dtfpofe of their fruit in exchange for fruit that is plucked, 
either to that individual, or to any other- perlbn or perfons, whe- 


Iti nature dcfin* 
«d« 


* A different definition of*.this term, and contrary laws refpe&ing the tranfadion to which • 

itihas reference, may be feen in thc J^%, VoL II, page 435_The literal fenfe of the 

word, as given in the Arabic lexicons, is certainly more favourable to the definition of the 
othci fed, than to that here given j, but- the. lexicographers themfelves were the followers of 
Abqo Hunt^fa. 

+ A Wnjk Is a computed mcafure of forty Seat* This fait is refirided to five Wujkty by the • 
dfiftrinsn- ofthe oppofite fed.—Ibid. 

theer 


No rcftri^iofi at 
to the quantity 
of the fruits 


but the legality ■ 
is confined t® 
the fale of one 
tree only in ont 
garden or 
fioiu 





* Accurate Jfigniji* 
cation of lie 

Jerito. 


Tke «omputiti- 
on of fruit mud 
have reference 
to a djry ftacc. 


And the price in 
«ky dates, intid 
hcafcertamed by 
weight or xitca- 
Aireaoent* 


tlwr by one or by feveral contrasts; but if a perion poffefs a 
number of date trees, growing in an equal number of diftindt 
and feparate poffeffions, whether belonging to one or to many 
proprietors, thefe fruits may all, feparately, or collectively, be fold 
for a quantity of plucked dates in the manner above defended, 
to the feveral owners of the grounds in which the trees are 
growing. It is, further, by no means a condition to the vali- 
dity of this dale, that the tree in quefti-on Ural! have been ac¬ 
quired. by gift or donation, originally made to the feller*; nor 
is the term to be coafidered as derived from ESma, %nifying 
a gift of the fruit of a date tree for a hn-gle feafon; but on the con¬ 
trary, it is to be received in the fenfe of a tree naked or expofed by 
reafon of its reparation and didindtiorv from the other trees in the 
garden, and its fingularity with regard to fale, on which account 
alone this term has been applied to it. 

The computation of the quantity of fruit upon an AreeyyZt 
date tree mull have reference to a dry ft ate, and mud be particu¬ 
larly accurate and ftrid, otherwife the contract is illegal. Again, 
the price, or quantity of dates for which it is exchanged, muft 
always be afcertained by meafurement of capacity, or by weight; 
for computation with regard to it is exprefsly prohibited by law. 
Some authors have maintained the validity of computation on the 
tree, with reference merely to a ripe date, but this doctrine is lia¬ 
ble to doubt; and it is further a condition to the validity of the 
fale, that an exadt equality of rate fhall be obferved between the 
price paid, and the quantity of dried dates which is computed to 

* The term implies, according to the oppo'fite fed* a gift originally made to the feller by 
the perfon who now makes the purchafe,—Ibid, 
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arrfe-from the produce of the tree when it is dried, for o-thexwife 
the Tale would be ufurious. 


<SL 


The payment or delivery of the price of an Areeyyut date tree Dei;y j ry of 

. t , # price mud 

mull be prompt and immediate, not pouponed until a future peri- be prompt, 
od by flipulation, otherwife the con trad is invalid. Whether art 
not mutual leizin at the meeting be indifpenfable to the validity 
of the file, is a quefiion to which the Shaikh has anfwered in the 
affirmative, but this opinion is rejected by Ebne Edrees. By 
feizin of the dried fruit its adual transfer is to be underftood, and 
by feizin of the fruit upon the tree furrender or vacating is implied, 
as being all which by the law can be required ; nor is if neceffary that 
the dried dates fhall be produced at the time of the fale, and placed 
immediately under the tree, but it is fufficient that the par¬ 
ties, having firfl alcertained the quantity of each, fhall conclude 
their bargain of fale, and then, entering the garden together, that 
the feller fhall furrender the tree, after which, removing to another 
place, the buyer may deliver his equivalent in dried dates. 


It is to be obferved, that the legality of an Areeyyut fale does by 
no means depend on the purchafer’s requiring the fruit in a frefh 
Jflate for the purpofe of food, nor on his being deftitute of any other 
means of purchafe than with the dried dates, which he may offer in 
exchange j nor on the feller’s having originally acquired his title by 
gift or donation ; but on the contrary, the fale is equally authoriz¬ 
ed, whether the buyer be in the predicament which is here deferib* 
ed, or not; whether he may himfclf originally have fold or given 
the tree to the feller; and, whether his object in the purchafe be 
the prevention of the feller from entering his premifes, or any 

other 
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other purpofc whatfoever. Further, fliould the buyer after put* 
chafing the dates upon the tree, fuffer them to remain there till- 
they become dry, the fale is by no means on this account annull¬ 
ed, whether the buyer have an objeft in fo doing, or not, and whe¬ 
ther his. delaying to remove them have proceeded from a necefi'ary 
caufe or otherwifc', there being no reflri&ions upon this point 
r.ecognifed by our law.* 



un^thu puUitire ^ !I1S %eeies of fale however, it is particularly to be obferved 5 
is permitted only with regard to a date tree; and consequently the 

extenfion there- 

extenfion of any principle regarding it, to the grape for example 
or to any other fpecies of fruit, is totally illegal and invalid. 
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It. is unlawfuLto fell one heap of fruit or of grain in exchange* 
for another heap of the fame fpecies^ even at an equality of rate, , 
unlels the quantity contained in each heap be known to the par« 
ties at the time of the fale, whether they Ihould afterwards upon 
meafurement be found to contain equal quantities or not j and the 
fame principle exa&ly applies, though the heaps,fhould be of dift. 
ferent fpecies, where the quantity contained in them is unknown. 


Cafe of partner- It is lawful for one of two partners in the fruit which is growing? 

£hip in Jruits ® « 

iTwhich m’ Up ° n a tree * t0 give up his fliare to the other in exchange for a 
givt up his (hue, given quantity, of the fruit, and this tranfaeflion is not to be con* 

fax a given quart* * 

.itynf r.uit. ftdered as a fale, (becaufe if fo, it wculd necefiarily be illegal,) but 
rather as a compofition of partnerfhip flock to which no objection, 
founded on the principles of law refpefling fale, can poflibly apply. 


* The whole of the above paragraph Is introduced for the purpofe of controverting the doc¬ 
trines cl the oppofite fett, upon a point wliich.is certainly of uo importance, but which the 
tygnffetor.w.as not at liberty tp rejeft, 

Is, 
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If two perfotis, pofTeffing each a date tree in the ground or mail- 
Hon of the other, compute , the quantities of fruit upon both to be 
equal when they become dry, and One of them fell the fruit upon 
-his tree to the other in exchange for that growing on his, this con¬ 
trail is legal and valid, being a further extension of the privilege 
refpedfing Arecyyut formerly tiefcribed| but if anyone of the ob¬ 
jects of exchange (hould not be in the garden or the premifes of 
the purchafer, the bargain is unlawful and void. 

It is unlawful for one perfon to guarantee the amount or 
-quantify of aheap of fruit or grain belonging to another, to any 
extent, with a provision that the furplus or excefs {hall belong 
to himfelf. For example, if one perfon fay' to another, “ I am 
“ refponfible that this heap of grain (or of fruit) belonging to 
“ you, fhall meafure or contain twenty faas j whatever is above 
that quantity, being mine ; or the deficiency being made good 
** by me*** this bargain is illegal by unanimous aflent; and in 
like manner, if a perfon fay “ Count your cucumbers, or melons: 
“ if above an hundred, the excefs is mine* and if below, I will 
<e make good the deficiency *” or “ Grind your wheat : whatever 
“ it produces above fuch a quantity being mine, or the deficiency 
“ being made good by me All fuch, and every firmlar tranfac- 
tion, are by our law confidered to be totally illegal and invalid. 
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Of the Sale of Aminats .. 
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Every animal which is eonfrdered to be property by the law,), 
riigy legally be bought and fold, either in whole, or in part, if the 
part fo transferred he accurately known, and defined by dating iu- 
relation to the whole ; but if the head and ikin, of animals which 
are not eatable, lliould be referved, the fale is null and void ; and 
if the animals be eatable, the refervation of the head and fkin is 
lawful according toEBNE Ed.rees, and they belong exclufively 
to the, feller. Such alfo is the opinion of Seyyed Moortuza, 
whom Ebnjs Edrees has copied .; but the *$ haikh, on the other 
hand, maintains, that the feller may become a joint proprietor, or 
partner in the value of the animal, to the extent of the head and {kin, 
but that no .excluhye right to thefe parts can b,e pofleffed by hircvf’i 
and the fame difference of opinion exifts, where two or more per- 
fp-ns jointly make a purchafe of an animal, ilipulating that the head 
and {kin Ihall belong exclusively to one. If again, the fat. or tal¬ 
low of an animal fhould be referved, the validity c£ fale is liable to 
difficulty and doubt; but there is noobje£Hou whatfoever to the 


* This Chapter is taken from the Tuhretr. 

+ The author has here omitted to Hate the fecond opinion of the K>baiM>> to which a refoc- 
cnee was made at the conclufion of the laft Chapter, and he has al/o negle&ed to deliver his 
own opinion on the point of partial refervation in the fale, of animals, the flefh of which is 
eatable. In the T'uzkera however, which is the moft elaborate mod celebrated of this 
author’s numerous works*.and in the Mufalek, or .commentary on the 8b&?/iya r already frequent¬ 
ly quoted, the prevalent decifion on the point in queflion is Hated to be 4 that a refervation of 
wxy part of an animal which is not already flaughtered, or about to be flaughtered for eating, 
umiverfally invalidates the fale: and confequendy, when the animal is flaughtered, there can 
no objection to the feller’s exdufivc right over thofe parts wlwclv he has referyed in the fale* 

refervatioE 




refervaticm of a fetus in the womb of any animal which may 
be fold**, nor further to the refervation of the fervice of a Have, 
or of the ufe of a quadruped, for any given time, or to any certain 
diftance, fpecifkd in the contrail ; all fuch refervations and excep¬ 
tions as thefe being fully authorized by the lawf, 

The original or radical infidelity of hoftile aliens and their 
offspring, is in law a fufficient caufe for their being fubje&ed to 
flavery j and this (late of (ubjedion continues to exift, even after the 
caufe may be removed, or in other words, although their poftcrity 
embrace the faith., A foundling alfo taken in a hoftile infidel 
country, is by law the property of the finder, and may legally be 
bought and fold as a Have j but a foundling in a Mohummudan 
country is by no means to be confidered as a flavc, unlefs at full 
age he fhould himfelf acknowledge his bondage, in which event, 
according to the prevalent opinion, his confeffion mull be receiv- 
ed, although Esne Edrees has maintained a contrary dccifion, 
which does not however appear to be worthy of fupport. 

A man may lawfully acquire and poftefs in property every 
fpecies of Oaves, except the following eleven claffes, vi2. his 
own immediate parents, as father and mother; his anceftors in 
the dired line, male and female, however remotej his children 
and their pofterity, to the remoteft generation, male and female ; 


* The refervation of a fastut in the womb, or of any part of an animal which could not 
feparately be fold, is univerfally prohibited and declared to be illegal and invalid by the doc¬ 
trines of the oppofite 'Vide Hamilton’s Hedaycty Vol. II. page 448, where the tranfla- 

tor has omitted an important part of. his original. 

I They are all pronounced to be illegal, and to invalidate a contrail of faic by the do&rinca 
of the oppefite left—Ibid. 
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his fillers; his paternal and maternal aunts; and the daughters; 
of his brothers, and lifters. In fhort> if we confider confangui** 
nity as of two forts, that is, in the male and in the female line, 
its. efted to oppofe the right of property may be explained by 
Hating, firjly with regard to males, that all may legally be acquir¬ 
ed and poftefted, except thofe who. arc termed the Oomoodeyn or 
pillars, viz. parents., however high, and children, however remote 
in defcent: from which it neceffarily follows, that a brother, a 
paternal or maternal uncle, and every other male relation, may 
lawfully be bought and fold ; fecondly , with refpcd to females', 
that the exception only includes thofe with whom marriage is 
prohibited, by a perpetual prohibition *, and hence the daughter 
of an uncle or of an aunt, paternal or maternal, and every other 
more remote than thefe, are legally the objeds both of purchafe 
and of fale. Further, the prohibition here laid down is to be 
underftood, as aft! cling the duration and permanency only of any 
authority or controul on the part of the purchafer over the (lave, 
and not the right of purchaiing one from another perfon; for 
a man may lawfully purchafe his own father or mother, if a flaves 
hut from the very.nature of the contrad it extinguishes-the bondage 
of the Have, without conferring on the purchafer any permanent 
right of property or p@lTeftion ; in other words, the confanguineal 
relation, fo purchafed^as a. Have, becomes immediately Jui juris 
free upon the cpnclufi&n of the contradf\ A woman again may 
lawfully acquire and retain a property in every relation, except her 
parents however high, and her.children however remote in defcent. 

* Arab. Tuhf'tm MvubbuiL —Vide Book of Marriage. 

i The abov r c is a free tranilation of the paffage in the original, which is extremely clofe 
ind would be rendered literally thus : “ And the meaning of not poffeffing thefe is, that 

u the poflefTion cannot be permanent; not, that it does not exift in the beginning; for if a 
a man poffcfs one ol thefe, he (the perfon fo pojffefled) becomes immediately free/ * 1 
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0ur lawyers are divided in opinion with regard to the cffedt F.W»ge » P . 

° fofr, a right of 

ef the relation of Foflerage to oppofe a permanent right of pro- 

perty, or to induce the emancipation of a flave. Thus, if a pet- *?pr<iv;d cpinl. 

1 on. 

fon become the proprietor of a flave, who is related to him by fofter- 
agein a degree which, if confanguineal, would occafion freedom, 
the flave fo related, muff, according to the Shaikh , immediately 
become free. The reverie, however, is maintained by Ebne 
Ed rees, who has copied the deciflon of Moofeed*, but the doc¬ 
trine of the Shaikh would appear to be the belt founded. 

If a hufband purchafe his own wife, or a wife acquire her huf- ^*''** “.'** 
band in property, it is valid, but their marriage is thereby an- * other In fto« 

' ■ '' ptrty. 

nulled. 

An infidel cannot legally be the proprietor of a Mohumraudan Ati infidel can- 

° J Jti n0 ( purchafe 

Have, and his acquifition or purchafe of fuch a flave is null and nlvc! 1 '™^" 
void from the beginning. Further, if an infidel flave, the pro¬ 
perty of an infidel, fhould embrace the faith, his mafter may le¬ 
gally be compelled to fell him to a believer, and receive the value, 
or a reafonable price. 

Every perfon who acknowledges himfelf to be the flave of Ackwwicjg- 

° jnent of Bon- 

another, .poUefling all the legal requifites to a valid acknowledg- 

+ n r a legal titte. 

, rnuft be eonudered as fuch in law, if not publicly kno\yn 
to be free ; and confequently the fubfequent retractation or denial 
of fuch a perlon is inadmiflible, whether the confeflion have been 

Aboo J afe&i Mohummbd, Ebne Noam an, furnamed Mo o f e s d.—-V ide Preliminary 
Difcourfe, 

1 Via, maturity of age and intellect. 
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made in favor of an infidel or of a Mooful man. If, on the other 
hand, a perfon who is generally known to be free, fhould make 
fuch an acknowledgment of bondage, his confeffion cannot found 
a decifion of law; and, on the fame principle, if a perfon who is 
generally confidered to be a Have, and as fuch duly acquired by 
purchafe, affert original freedom, this claim cannot be admitted in 
law, unlefs fupported by pofitive proof. 

I? a perfon purchafe an animal, whether of the human fpeeies t 
or not, he has by law a privilege of option, if not expreffly relia- 
quifiled by his contrad, to annul or confirm the bargain within 
three days after its conclufionj and if any blemilh or defefil 
arifein the animal during that period, previoufly to his feizin, 
he has an option either to rejed it, or to retain it and demand 
a compenfation for the deled; or lliould the animal peri fix alto-> 
gether, the lofs nluft fall entirely on the feller. Further, if 
the animal perifh, or its value be diminifhed by a blemilh or 
defed, even fubfequently to the feizin, during three days from the 
period of the fale, the lofs muftfall upon the feller, fo long as the 
buyer fhall not himfelf have produced any change in the nature or 
condition of the animal demonftrative of his own abfolute right j 
and even if a new, or fecond defed, arife in the poffeflion of the 
buyer, without any fault of his own, his right of rejeding the 
animal within three days is by no means thereby loft, although 
his title to retain the purchafe and to demand a compenfation is, 
in this cafe, liable to doubt. If, on the other hand, ftibfequenily 
both to feizin and to the lapfe of three days, any lofs or defed 
fhould occur, the buyer can obvioufly have no option of rejeding 
the purchafe upon any ground whatever, even in confequencc of a 
.defed eftablifihed to have exifted prior to the fale. It 


It is lawful to difpofe of a pregnant animal, cither fingly, that 
is, without the fcelus in her womb, or together with it ; but a 
contract, concluded in general terms, does by no means include the 

k 

fcetus oi- offspring, If, therefore, a purchafer particularly flipulate 
for both, and the animal mifcarry prfcvioufly to his feizin, he has 
recourfe a gain ft the feller for a proportion of the price, which is 
afeertained by a feparate valuation of the mother, firft in a date of 
pregnancy, and then after her mifearriage j for the difference 
between theft two, being compared with the actual price, gives the 
legal amount of the purchafer’s claim. 

If one perfotl fay to another “ purchafe fuch an animal 
for your ft If and me, jointly, or in partnership, *’ and the 
other accordingly do fo, this contract is legal and binding 
upon both, and they are both equally indebted for the price. 
If, alfo, the fir ft perfon fliould diredt the other to difeharge his Hi arc 
of the price, this like wife is legal, and the perfon fo making the 
payment by authority has a recourfe again ft the other * but' 
fhould he voluntarily pay the other’s fhare, he can have no 
recourfe for the amount in virtue of the mere authority to pur¬ 
chafe. Further, if the animal perifli in the hands of the a£lual 
buyer, the lofs muft fall equally on both, and he is ftill entitled 
to reclaim from his partner’ the futn which he had paid on his ac- 
count. 

If a perfon purchafe a flaVc having property in his hands at 
the time, this property belongs to the feller, and is by no means 
included in the contract, except by exprefs ftipulation of the 
buyer, whether the feller may have known of it or not. The 

i Shaikh 
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Shaikh however has maintained a diftin&ion upon this point 
but the ground of it is weak and unauthcntic. If, on the other 
hand, the purchafer exprefsly ftipulate for “ the property in his 
hands,” this ftipulation is perfe&Iy valid, provided the property 
be of a nature in which ufury cannot take place; but if it bo of a 
nature in which ufury may be eftablifhed, it isindifpcnfable to the 
•validity of the fale, that the price fhall either be heterogeneous to 
that property, or Jfhall exceed it in fome degree; or that fame 
heterogeneous article fliall be added to the price which, how¬ 
ever trifling in value, may obviate the objedion of. ufury. 

If a perfon fay to another, “ purchafe that animal in partner- 
fhip with me,” and ftipulate, that any profit which may arife 
from the purchafe fhall belong exclufively to himfelf, but that 
the lofs fliall fall upon the buyer; this tranfadion according to 
the Shaikh is legal and binding upon both. By Ebne Edries, 
on the other hand, it is pronounced to be illegal and null; and 
this latter decifion is by fir the moft approved. 

If two joint purchafers of an animal difeover a blemifh or 
defed, and differ regarding the exercife of the option which is 
consequently poffeffed by them, one preferring to rejed the animal 
altogether, and the other choofmg to receive a compenfation, the 
Shaikh upon this cafe has expreffed two oppofite opinions. In 
his Khelaf,\ the feparate privilege of each partner, to the extent 
©f his own fhare, is maintained, and this dodrine is approved 

* Namely, that if the feller be ignorant of his flare's poffefling property, this property can, 
•never be included in the fale; but if he know that there is property in the flave's hands at 
the time, fuch property muft always belong to the buyer, —'Vide Sburfyit, 

by 
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by Ebne Edrees ;• whereas the Shaikh himfelf, in all his other 
works, has expreffed a contrary opinion, confidering the con¬ 
currence of both the partners to be indifpenfable to the validity 
of any demand againft the feller. 1 " 
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It is lawful for a perfon who intends purchafing a female Apmcw t rm«y 

x 1 ° examine a fe- 

Have, to look at and examine her face, and all other exterior mile flavi: * 
qualifications, but any infpefilion whatever without the inten¬ 
tion of puxchafe is prohibited by law. 

It is proper and commendable in the purchafer of a (lave, that wh.t a proper 
he immediately change his name, and give him fweetmeats to chXof»a«“£. 
eat, alfo that he beftow: fornething in charity in the name of the 
(lave ; and it is abominable to pay or deliver the price in pre^ 
fence of the flave, or even to weigh or meafure it out before him, 
hecaufe this is indelicate, and may produce unhappy efffe&s. 

It is alfo abominable to have connexion with a female flave; 
who is a bafiard, whether the right of fruition over fuch a 
flave be acquired by marriage, or by purchafe, or in any other 
made. 


A sl ave can- have no property in law, whether it be given 
to him by his mafter or otherwlfe; and confequently what¬ 
ever he may poflefs, in whatfoever mode it may be ac¬ 
quired, mull be the property of his mafter alone. Some 
authors have- maintained a diftindtion upon this head, flip- 
porting to a certain extent- the acquifition of property by a 

* This queftton has already been decided agreeably to the latter opinion.—-Vide chapter of 
Btemiihes and Defe&s, page 77 ; and a further elucidation of the do&rine will be found tft 
the Book of Partnerftiip, to which the. queftion appears more properly to belong* 
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Have, who may, in their opinion, lawfully poffefs whatever he is 
able to acquire by his labour bc^yondthe ftated talk or profit which 
his matter may have required of him; alfo whatever com pen fat ion 
may be awarded for a perfonal offence againft hicnfelf; and whatever 
the rn after may beftow on him. The ground of this diftinc- 
tipn however is weak and unauthentic, and all acquisitions of 
a Have, according to the prevalent opinion, belong entirely to his 
mailer. If therefore the mailer difpofe of him together with the 
property in his hands, the law is as already ftated f; and if he be re¬ 
jected .afterwards by reafon of defect, the property muft be return¬ 
ed along with him ; whence it follows, that, if the property or any 
part of it be loft, this lofs is confidered in law. to be the fame as 
the occurrence of a new defefl in the poffeflion of the buyer after 
feizin, which muft prevent the reftitution of the Have. 

It is unlawful for the purchaser of a female Have to have carnal 
connexion with her five in pudenda vel alibi , and even to kifs or to 
touch her in luft, until after the neceffary purification, i. e» till af¬ 
ter one of her monthly courfes, or the lapfe of forty-five days from 
the date of the pufehafe, provided flic have attained the age of 
menftrual evacuation, and do not appear to be in this Hate. It is 
futhcr incumbent on the feller to obferve the duty of purification, 
before he difpofes of a female Have, with whom he has had carnal 
connexion, and in the event of his obfervance, it may lawfully be 
difpenfed with on the part of the buyer j as, in like manner, if any 
perfon of credit atteft the previous purification, the buyer may 
lawfully omit it, though in this latter cafe an oppofitc opinion is 
maintained by Ebne Edrees. Again, if the former proprietor 
pr feller of the Have have been a woman, or if the flave be of fo 

* Vide p. 134. 

tender 





tender an age, as not to have attained* or fo advanced in life, as 
to have paled, the period of menftrtial evacuations; or if (he be 
actually pregnant, or menftruous at the date of the fale, in all 
and each of thefe cafes, according to the prevalent opinion, the 
duty of purification by the buyer may lawfully be difpenfed with, 
and he may have carnal connexion with the Have immediately 
after the pu'rchafe* 

If a perfon acquire a female Have by gift, inheritance or fpoil, 
it is unlawful for him to have connexion with her previoufLy to- 
purification, in thefe cafes as well as in that of purchafe, ac¬ 
cording to the Shaikh; but this opinion is rejefled by Ebne 
Ed fees, who has limited the duty of purification to the cafe of 
purchafe alone. 

It is unlawful to have carnal knowledge of a pregnant Have 
till after four months and ten days from the commencement 
of her pregnancy ; and it is abominable, event after this period, 
to have connexion with her until {he be delivered. If, however., 
the purchafer have fuch connexion with her previously to her 
delivery, the precaution of Azl * is commendableand fhould 
he neglect this precaution, it is abominable to difpofe of the 
offspring by fale, although fuch a faie cannot be pronounced 


* The tranilator of the Htdaya has afforded an interpretation to this word, which does not 
appear in any Arabic lexicon, and which doubtlefs therefore muft have been given by the 
compilers of the Petfian tranflation of that work, from which the Englilh veriion was made. 
The fenfe giver, in Arabic dictionaries, viz. “ Extrabere ante emij/tonem,” has an obvious ap¬ 
plication to the eafe above, in which the term is introduced, whereas that contained in the 
Htdaya, Vol. I, page 167, does by no means appear to be equally applicable. Thc objtftof 
the precaution is apparent. 
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rto be illegal. Further, it is proper and commendable, that the 
purchafer of a pregnant (lave, if he have carnal knowledge of her 
before her delivery, fet apart by his will fome portion of his 
fucceffion or inheritance, as a provifion for her child. 

a per fon fay to another, <e Sell your Have to fiich a one, 
“ on condition that I owe you five hundred derhtnns the con¬ 
trail of fale executed upon this condition is illegal, becaufe the 
whole price of an article which is fold mull be payable by the 
buyer only, and if a part of it be previoufly bargained for with 
another, it would follow, that the feller mud be the proprietor 
both of the price to a certain extent, and alfo of the article to be 
fold, which is obvioufly contrary to law. The Shaikh however 
has maintained in his Mubjoot that the (ale fo concluded, and 
4he obligation on which it proceeds, are both legal and valid, by 
reafon of the laying of the Pfophet, ** I he faithful mull 
« abide by their conditions j” anti this argument is not deftitufe 
of weight. It is other wife in the cafe of a deed of divorce, or 
manmmfiion, executed upon firriilar terms j as for example, where 
a perfon may fay, “ Divorce your wife, and I owe you a thou- 
“ fand derhams'; 1 * or, “ Emancipate your flave, and I owe you 
«« five hundred:” for this obligation being in exchange for the 
diffolution of a contrad, or the ex find ion of a right, is fully 
authorized by law; and even in the cafe of a fale, where the pre¬ 
vious obligation is merely intended as a fecurity for the price, 
and not for any additional fum to be paid to the feller, there 
can be no doubt or objedion to the validity of the obligation 
apd fale, 

T MM 


«* 



Th e purchafe-r of a female flave is permitted to retain her in- 
his own poffeffion during the period of purification,' whether fhe 
be beautiful or deformed, and it is by no. means a condition of 
law, that fhe remain in the cuftody of another perfon ; but it is 
lawful for the buyer to place her with a trufty perfon if he 
think proper, and if it be ftipulated in the centrist that Ihe 
fhallbe fo placed, it is- perfe&ly valid, and binding. In like 
manner, if thecontraft be concluded in general terms, and the 
patties- -afterwards- agree to place her in- the cuftody of a third' 
perfon, this agreement is valid and binding; and if the flave 
dife, or fuftain a blemifh, in the hands of the perfon* to whom 
Ihe is fo configned, after feizin of the buyer, the lofsnruft fall 
upon him, but if previoufly to feizrin, the feller muft fuftaiiF 
the lofs, Further, the maintenance of a flave fo configned to the 
care of a third perfon during the period of -her purification muft, 
m all cafes, Jbe defrayed by the feller* 

I 'r is abominable to fe'pa-ratc infant children from their mo-- 
thers until they arrive at an age when the maternal care is no ! 
longer requifite, and this-age is pronounced by the moft preva¬ 
lent opinion to be that of feven 'years, although fome authors' 
have r?ftricled it to the ordinary period of weaning from the' 
breafl. By others againit is maintained, that this 1 reparation is 1 
wtila-wful and prohibited, but the firft decilionis'the rn,-If approve 
ed; and further, there appears no ground for pronouncing it* 
even improper or abominable to fepamte a child from its father/ 
or from any other relation near or remote, male or female, ex¬ 
cepting the mother alone*. At all-events, it is to be. remarked, 

An cxtcrrfion o : - this do&rir.c the reparation of al^uc.tr rclatfens# may be fcen in the 
Ihdeyaj Yoh II, 2 that 
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that a reparation even of the mother from her child, which takes 
place previoufly to the fale of either, and is not a confequencc of 
the fale, can on no principle affed the validity of the bargain. 


SECTION. 

Mifcellaneous Cafes ref petting the Sale of Animals. 

If a perfon, having purchafcd a female Have, begets child 
by her, and Hie afterwards prove not to have been the property 
of the feller, the pure hafer mu ft in this cafe reftore her to the 
right owner; who is, further, entitled to demand from him a tenth 
part of the value of the Have, if a virgin, or a twentieth part, if 
otherwife*, as a compenfation for his carnal enjoyment. The 
amount of this compcnfation is maintained by Ebne Edrees to 
be invariably an equivalent to the ordinary dowerf of fuch a 
Have, and not regulated by her value as above dated, Further, 
the offspring, produced by fuch a connexion in this cafe, is vir¬ 
tually free, and confcquently the father is refponftble to the 
owner of the Have, for the value of that offspring on the 
day of its birth, and for the ordinary hire or wages of the flave 
during the period of her remaining in his poffeflton. With 
srefpedl again to the purchafer’s right of recourfe againft the feller, 
our lawyers are divided in opinion. In the firft place, it is 


* Arab Seyjeba, a woman, literally as well as technically oppofed to B&ker&y a virgin, 
d Arab. Mubr-ooUmtfle 9 i e. the amount which is.ufually given as the dower of women pof- 
fefTmg fimilar attractions—Vide Book of Marriage, 
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obvious, and unanimoufiy allowed, that all a&ual lofs fiifiained 
by the buyer, to which no benefit or enjoyment has been op- 
pofed, mu ft neceffarily be made good by the fellerthat is, in 
other words, that the feller is bound to refund the original price 
of the Have, and the value paid for her offspring in confequence 
of its virtual freedom. In the fecond place, it is difputed, 
whether or not any payment or compenfation made by the buyer 
for his own adual enjoyment, and which he obtained without 
any exchange, fince no part of the original- price was oppofed 
to it, can found a valid claim for recourfe againft the feller ; that 
is, in other words, whether or not the feller is bound to make 
good the ordinary dower of the Have, or the tenth or twentieth 
part of her value, which the buyer may have paid to the real 
owner of the Have. By fome authors the affirmative has been 
maintained ; becaufe, the feller having conferred an apparent title 
on the purchafer, without a conlideration in exchange, to the 
carnal enjoyment of the Have, and the purchafer having paid a 
compenfation for that enjoyment to the owner, he ought in law 
to have recourfe againft the perfon who occafioned this lofs. It 
is argued, on the other hand, by fome, that fince the buyer has 
already enjoyed what is by law confidered to be adequate to the 
amount which he has paid, he cannot, in juftice* be entitled to . 
recover this amount; and the argument is by no means deftitute 
of force.* 

It is unlawful to fell an Omm-e-wv/ud.'f fo long as any of her 

* The tranflfctor iii explaining this cafe, Has been obliged to take fome liberty with the letter, 
although not with the fenfe of his original The arguments, on both lutes, arc conveyed with a 
brevity and prccifion in the original, which the tranflator found himfelf incapable of imitating. 

■V- Vick page 19, where the fame cafe has been adduced at great length, in iliudration of a 
general principle of law, quoted from a different author* 

children 
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children flxall be alive,, except in a cafe of abfolutc indigence cm 
the part of the maker, for the purpofe of.difcharging her original, 
price, when he has no other property remaining. Further, if 
the mailer, of an Orntriri-wulud die, leaving her and her offspring 
behind him, with other children or heirs,, the mother muft in. 
this cafe fall to the fharc of her own child, and in con- 
fequence become immediately free; and even if the mothei 
oonfli'tuic the, whole property, or inheritance of the deceafedj. 
flill a partial emancipation to, the extent of her child s fhare 
mufl take place, and {he has merely to perform emancipa¬ 
tory labour for the other, heirs to the, extent of their refpe&iv© 
fhares io the fuccefliom. 

I®, is law ful to purchafc captive flaves from their unjufi; and. 
tyrannical captors, and, if females, to have carnal connexion, 
with them, provided the capture be made by perfons pofiefTing, 
the legal reqvtifites to that end; for although this, and every 
other fpecies of property, taken from, infidels in war, belong, 
of right to. the ImaW yet this right, owing to the Imam's, ab* 
fence*, being nectffarily fufpyndcd, the right of. property in the, 
meanwhile is vefted im the captors, and may, from them, b<x 
legally acquired. * T - 

* This cafe might perhaps with propriety hare been omitted by the tranflator, as referring to a 
part of Mohummudan fuperftition which is more curious, than important, with a view to the appli- 
cation of their laws. The principle is explained at fome length in the Preliminary Difcourfe, and 
is-therefore notioed here no,further .-than may. farve to lhew,the ; gtound o£ the role laid down 
in the text. By all the followers of the twelve Imams, Imam Mvhudy, their twelfth and 
laft fpiritual, as well as temporal, leader,, is believed to be. ftill living, but to have retired 
•from human obfervation fince his laft appearance on earth. Hence, the temporal, as well as., 
fpiritual, government is fuppofed by this fed to have devolved, during his abfence, upon, 

% MoajuMs, gr enlightened teachers of the law,., as his vicegerents on earth j and confcquently. 

eVvOT/r 





Tt is lawful to purchafe the female Have of an Infant or ward, 
from his guardian ; and the purchafcr is in this cafe permitted to 
have carnal connexion with his (lave before her purification, nor 
is this to be confidered even as improper or abominable. In 
like manner it is lawful to purchafe from infidels every male or 
female Have who acknowledges bondage to them, or whofe 
flavcry is efiablifiied by proof, or who is adually in their poffef- 
fion at the time. 

If a petfon purchafe a Have from another, and tire feller 
deliver two to him for the purpofe of taking his choice, after 
which one of them runs away from the buyer; In this cafe, ac¬ 
cording to the Shaikh, the buyer mull reftore the other Have, 
and may demand the reftitution of one half of the price; after 
which, fiiould his fearch for fhe abfeonded Have be effectual, he 
is entitled, as before, tochoofe one of the two, paying back again 


-every aflumption of power by any other earthly, potentate k confidered to be tyrartmcal andun- 
juft. It appears indeed to have been only at a late period in the hiftory of Perfia, where this fe& 
has long prevailed, that the aaual obedience -of its feigning fovereigns to thefe pious-and 
devout teachers of the law was in any degree difpenfed with; and even at the,prefent day* 
when aftual fubmiffion has entirely ceafed/the appearance of refpeft and even obedience to the 
Moojtnhdi h dill maintained by the governors* of'that kingdom. As every affumptiGn'thetefoifc 
of government, independent of th t Imam, is confidered to be unjuft and tyrannical, and as 
he alone, or his vicegerent, can ’direft war even againft the infidels, or authorize capture from 
them ; it would feem of neceftity to follow, that no acquifition of the nature, which is above 
deferibed, can be legal in itfelf; and when it is made, being at the difpofal of the Imam or his 
deputy, it cannot be'.confidered as individual property: hence, the pttrebafe o* fate of it mud 
neceflarily be illegal and invalid. The decifion therefore, which is ftated above, is founded 
on the necefiity of the cafe, bytreafon of the abfeme of the Imam, and fuppofes the feller, 
although net exclufive proprietor, to have -a title, in common with all other believers, to 
take pnfoners or property in war; which title, conne&ed with, the attual capture and. f poflefliQ»f 
considered to eftablifh the validity of the falc, 

tfbe 
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thehalf of the. price which he recovered from die feller ; bust 
fhowld his fearch be ineffedual, the lofs mud fall equally upon 
both, and they are partners in the fugitive llave. This decifion is 
recorded by Sookoony from the Imam j afer Sadek*, on whom 
be peace; but its authenticity is extremely doubtful, and the juft 
decifion on the cafe is obvioulty as follows, viz. If the objefi 
of fak be exprelfed in general terms, as “ one of two flaves/’ 
•without particular defeription, the contract is originally null, and 
the buyer is refponfible for the value of the fugitive Have; 
but if the objedt of fale be a flave, deferibed as to quality, the 
eontradl is neceffarily valid, and the purchafer in virtue thereof 
is entitled to demand a (lave of the exad: quality and defeription 
mentioned in his bargain, being himfelf refponfible to the feller 
for the value of the Have who has abfeonded, and whofc abfeond- 
kig cannot alter or afFefd in any degree the nature or validity of 
his original bargain. 

If two perfons jointly purchafe or portefs a female Have, 
neither of them is by law entitled to have carnal connexion 
with her; and if any one of the partners commit this a&, knowing 
it to be illegal, he is fubjefled to the punifhment of fornication 
in proportion to his partners fhare-f’; but if it.be committed 
through ignorance, the punijfhment is remitted by the law. 

# The ftxfch Imam *—Vide Preliminary Difcourfe,, 

+ Being only guilty to the extent in which lie is not proprietor, fince property eftablifhes a 
title of fruition, and confequeritly would receive only half the punifhmcnt or fifty ftripcs m 
this cafe in Head of an hundred,—Vide Book of Punilhments. The Mohummudan law admits 
©f no diflinftion between the fin of whoredom or fornication and the crime of adultery. They 
are both, known by one and the fame terrn> viz* Z/na* 
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This ad. however, in a civil point of view, whether it be wilful 
or erroneous, is attended with the fame cfFeds; and upon thefe 
effects our lawyers are divided in opinion. The Shaikh has 
maintained, that the (lave mud: be entirely purchafed by 
the partner who has illegally enjoyed her, and that he muft 
refund to the other his original (hare of the price, orchis fiiaro 
of the prefent value (hould that exceed the original price; but 
this decision appears to be by no means authentic, and the more 
prevalent opinion would fubjed him merely to the payment of a 
iompenfation for his enjoyment of the {lave, (viz. a tenth part 
of her value, if a virgin, or a twentieth part, if not a virgin, a* 
formerly detailed,) deducing from it a. half, or the proportion 
which may carrefpond to his own iliare of the property. This 
however obvioully' fuppofe's, that, the Have fhall not have be¬ 
come pregnant in conf quence of fuch connexion; for other- 
wife there can be no doubt of the neceffity of an entire transfer of 
the {lave to the father of her offspring, who is liable in this cafe 
not only for his partner’s (hare of her value previous toiler preg¬ 
nancy, but alfo for that of the child on the. day of its being; 
produced alive, . 

It two Haves‘be authorized* by tl eir refpedive mailers to engage , import er* 

refpeding two 

in traffic ; and each, in virtue of this licenfe, purchafe the other ; 

that con trad, of the two, which was fir fl concluded, mud (land to trade, who in 

virtue of this 

good : but if both were made at the fame time, the rule laid 
down by the <baikb\ in his Nehdya^ for this cafe is, that lots 
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* Arab. Mazoon fee tejarbff literally licenfed to trade, and technically a flave wbofe in* 
competency by law to tranfatt balincfs, ' or acquire property, is obviated by a formal licenfe 
from his rnafter. . 

\ A juridical work,—-Vide Preliminary Dlfcourfea 

UJ {hall 
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/hall be caft ; and that - the contract of that /lave whofe name firft 
appears (hall /land good, and the other/lave become his property. 
The Shaikh however at the fame dme dates, that a traditi¬ 
on is recorded, which decides, “ That whenever two contra&s 

of this nature /hall happen to be concluded at the fame time, 
4 * they fhall both be null and void;” and that the opinion of 
Ebne Eprees is in conformity to this tradition, though he con¬ 
fident the other to be the better decifion. The tradition here quot¬ 
ed is recorded by Aboo Khudeeja from the Imam Jafer Sadek 
(on whom be peace!); but the more approved decifiqn of the cafe, 
according to us, eftablifhes the validity of both the contracts if the 
flaves were merely agents in the purchafe, becaufe each of them 
becomes the property of the others mailer: but if it be faid that 
each of the tnafters beftowed fame property upon his Have, 
with which property each Have purchafed his fellow for him- 
felf j and it be admitted, contrary to our opinion formerly 
exp re/fed, that flaves are capable of acquiring or pofleffing pro¬ 
perty 1 then it follows, that both the contrails mull be null and 
void. 

If the Have of one perlon fay to another perfon, “ Buy me from 
“ my mailer for yourfelf, and I owe you fo much,” the Shaikh in 
this cafe has pronounced, that if the Have be aflually po/Tefled 
of any property at the time, his obligation is legal and valid; 
but otherwife, it is null and void. This doflrine, it is to be 
obferved, proceeds upon the principle already ftated as maintain¬ 
ed by the Shaikh , that a Have may, to a certain extent, ac¬ 
quire and polfefs property; but this being contrary to 
the prevalent and moll approved opinion, it follows, that 

the 
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the obligation in queftion muft univerfally be null and 
void. 

If the female flave of any perfon commit fornication, and in 
confequence bring forth a child, this offspring, without regard to 
the charader or condition of the father, is the lawful property 
of her matter, who may legally difpofc of it by fale or in any 
/other manner, and the price may as lawfully be applied by him 
even to devout and religious purpofes, fuch as pilgrimage, alms, 
and the like, or in the ordinary difburfements of life, as if it had 
been acquired in any other mode whatever. Further, fhould 
the offspring be a female, it is lawful for him to have carnal 
connexion with her, although this is confidcred abominable; and 
it is therefore commendable in the owner, who profits by the per- 
miffion of ftrid law, to obferve the precaution of Azl*. Ebne 
Edrees, however, has pronounced, that this connexion is unlaw¬ 
ful, becaufe, in the firft: place, he confiders a baflard to be born 
an infidel, and in the fecond, cohabitation with an infidel to be 
forbidden: both thefe opinions are totally deftitute of any founda¬ 
tion in law. 

If a perfon deliver over to a Nukhkhas or Have broker, three 

9 

female flaves for the purpofe of being fold on his account, and 
ffipulate that he fhall have half the profit; after which, two 
only of the flaves being fold, the proprietor gets the third with 
child; in this cafe, according to the Shaikh, the proprietor is 

* Formerly explained, page lyj. 

+ 7 his term is inaccurately applied, all over India, to ngnify a market pince for cattle, 
inftead of* tattle broker which i* iu literal fenfe, as derived from Nukhs, a quadruped. 
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bound'to abide by bis ftipulation only to the extent of the two 
Haves who were fold, and to pay the broker half the profit arifing 
from their fale, but nothing on account of the third. The more 
•correft dccifion however upon this point would tend to the an¬ 
nulment of the original bargain, by reafon of the owner’s departure 
from it, and to confer upon the broker his ufual commiffion, or a 
icafonable hire for his aflual trouble in the fale. 


A Slave Stolen 
from a country 
not at war, and 
purchafed by a 
perfon who is ig¬ 
norant of this at 
the time mu ft be 
jreftored to lh« 
Jfeikr® 


<Dr to the ma¬ 
gistrate. 


If a perfon purchafe a female Have, whom he afterwards dis¬ 
covers to have been Stolen from a country not at war; in this cafe, 
according to the Shaikh, he mufl return the Have to the fel¬ 
ler, or, in the event of his death, to his heirs, reclaiming the 
original price: but Should the feller leave no heirs, the pur- 
chafer is, nevertheless, only entitled to the flave’s labour in 
fatisfadfion of the price he has paid ; and he cannot retain 
her in bondage, it would appear however to be more con¬ 
formable to law, that the purchafer Should make over the flave 
entirelyto the magiftrate, who Should endeavour to find out the real 
owner from Whom fhe was Stolen, and diredt her restitution to him. 
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If a perfon give a furn of money to the Mazoon , or licenfed 
Have of another, directing him to purchafe, and emancipate in 
his name, a Slave who Shall then perform a pilgrimage for him-; 
and the Mirzoon Have in virtue of this commiffion, pur¬ 
chafe and emancipate his own father, giving him the balance 
of the money to defray the expences of a pilgrimage in the name 
of the original donor; after which, the original donor dying, a 
difpute occurs between his heirs, the matter of the Mazoon (lave, 
,aud the owner of his father, each claiming the father to himfelf 


.as 
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as having been purchafed with his money: Here the Shaikh is of 
opinion, that the father mull: be reftored to his original mafter, 
and continue with him as a Hive until fome one of the other 
parties {hall eftablith an exclufive right by proof; that is, till fome 
one of them lhall efrablilh by wttneftes, that the purchafe has 
been made from the original mafter with that claimant’s money, 
when the Have mull be delivered up to the perfon whofe claim is 
fo eftablifhed : but if. the pilgrimage have been performed, there 
can be no claim whatever to the reftitution of the property 
which was beftowed for that purpofe and fo expended. Such is 
the decifion upon this queftion pronounced by the Shaikh; but 
the more correct opinion on the point according to us is, that the 
•claim or affertion of the owner of the Mazoon Have Should be pre¬ 
ferred ; that the Have who was by him purchafed and fet free 
fhould accordingly belong to his mafter, and the manumillion be 
«onfideced null and void. 


CHAP. X.* 


Of Sulum or Suluf Sales, 


Sv/um is defined to be the purchafe of property deliverable 
at a future fixed period for a price which is produced at the time, 
and immediately paid down, or of which the immediate payment 
is bargained for, which is the fame thing inlaw. This bar- 


'* This Chapter is taken from the Shftraja, 
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gain is legally concluded by the purchafcr’s declaring “ I have 
“ advanced” or “ paid down * (this amount) as the price, &c” 
or words to that effed j and it may alfo lawfully be concluded 
by the ordinary terms of purchafe and fale. Whether or not 
an ordinary bargain of fale may lawfully be concluded under 
the forms or expreflions of Sulum, as where, foi exam¬ 
ple, a buyer may fay, “ I have advanced you this deenar ih 
»* exchange for that book 5 our lawyers have differed in opinion $ 
but the affirmative is the moft approved decifion, as founded on 
the general principles of law, the intention of the parties being 
clearly manifeifed by their producing the wares. 

It is lawful topurchafeby Sulum one fpecies of merchandife, 
in exchange for another fpecies immediately delivered, as well as 
in exchange for price or money paid down j and it is alfo lawful 
to contract by Sulum for price or money payable at a future 
period, in exchange for goods prefently delivered; but a Sulum 
fale of price, in exchange for price, even of a different defeription, 
is totally illegal and invalid 'f. 

The conditions of validity in a Sulum fale are fix : Firjl, That 
the fpecies of the article fold fliall be mentioned. Secondly , That 
the quality of it (hall be deferibed ; and with regard to this laft 
condition, the rule of law is, that every circumftance which may 
occafion a difference in the value or price of the article mu.(t be 


* Arab. Aflnmta, AJhifta, bath the firft perfons fingular of the preterite in the firft con. 
jugntion of iucreafe from the root* Stitim and Su/uf. 

•f- Becaufe this would b* in ,fa£ia bargain of Surf> to which mutual feixin at th$ meeting i* 
iaidiipenfable* 

Hated 



dated at the time of the fale, Extreme nicety or minutenefs 
however with refpedt to the quality is not required; and it is 
fuflkient to make ufe of a term deferiptive of the quality, in fuch 
a manner, as fhall clearly comprehend the thing which is deferib- 
ed : thus, it is lawful to flipulate for either a good or a bad 

quality, but a ftipulation for the bejl *, or the roorjt, would 

> 

neceffarily invalidate the contrafl, becaufe thefe are indefinite 
expreffions which it is impoffible to realize; although perhaps 
the latter might with fafety be admitted, fince, by the delivery of 
an article of any quality, an obligation for the wor/l would obvi- 
oufly be difeharged. It is indifpenfable however, that the 
terms or expreffions which may be ufed in deferibing the quality 
of an article fhall be known and underftood by the parties to the 
contrafl; and alfo„ that they be determinate and obvious in their 
literal l'cnfe, fo as to admit of a decifive interpretation in cafe 
of any future difpute: and hence it follows, that a Sulum fale of 
any article the quality of which cannot thus be fixed is to¬ 
tally illegal and invalid, as flefh, for example, whether roaf- 
ted or raw, bread, and, according to the prevalent opinion, 
the fkins of animals ; though fome authors exprefs a doubt 
as to the lad, and maintain that, where the fkins have been 

fubmitted to infpedtion, the fale is valid : but this is obvioufly 

• 

departing from the nature of a Sulim contrail. The fale of ar¬ 
rows by SuJurn is illegal } but that of wood for the purpofe of 
making them, before it has been cut and polifhed, is fully 


* The expreffions heft and <iwrft } applied by the tranflator of the Hedaya, Voh IT, page 523, 
following perhaps the Perflan verfion of that work, are obviouHy inaccurate, as differing from 
the original in Arabic, where the poiitives Jeyyed and R&dee, good and had as above, and 
not the fuperlatives Ajvud and drda, have been made ufe of by the author. 
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authorized by the law. Upon the fame principle it is unlawful to 
difpofe of pearls or precious ftones by Sulum , b^caufe no language 
fupplies a term which expreffes with precifion the quality on which 
their value depends. Further, the fale by Sulum of immoveable 
property, fuch as houfes and lands, is illegal; but the fale of 
vegetables and of fruits, and of any other produce of the earth 
is perfedly legal and valid. A Sulum fale is further authoriz¬ 
ed in refpe<5t of eggs, walnuts, and almonds; animals * alfo, and 
flaves; milk, butter, oil, tallow, and every fpecies of per¬ 
fume ; like wife fewed garments, prepared potions, and medi¬ 
cines whether fithpl; or compounded, provided the quantity of 
each ingredient be defined. It is alfo lawful to contract for 
any two articles of different fpecies, by Sulum, under one general 
bargain, and for a milch goat; in which latter cafe, it is not 
necelTary to deliver a goat having milk at the time, but merely 
one anfwering to the defeription of a milch .goat, as dated in the 
bargain. Again, the Sulum fale- of a goat together with her 
young, or of a pregnant Have, isf according to the prevalent opinion, 
fully authorized by law, although fome authors have expreffed 
a doubt, founded on the fearcity; of goats having their young 
with them, and the uncertainty of pregnancy in women ; but the 
firfl decilion is the mod approved.: 

/ , 1 ?: ■ 1 • 

It is a matter of doubt amongft our lawyers, whether a Sulum * 

file of the cocoons of filk worms be authorized or not. The 
commentator upon this paffage dates, that “ th c..Shaikh has pro- 
“ hibited their (ale, on account of the worm’s being contained in 

* No animal can be difpofed of by Sulu/n according to the oppoftte fefb—Vide Hamix^. 
ton Hedaja VoL II# page 5 x 

them. 




“ them, which is not an object in the bargain, and is itfdf of no 
“ ufe, but rather detriment ,* becaufe, if buffered to remain, it would 
“ deftroy the filk by cutting it in order to get out; or, by dying 
“ within it, would equally tend to invalidate the fale, fince no 
“ animal, dying of itfelf, can legally become the fubjedl of 
“ fale. The molt approved opinion, however, would confirm the 
“ validity of the fale, becaufe the real objedt of the bargain, viz. 
“ the filk only and not the worm, as admitted by the Shaikh him- 
“ felf, is entirely free from all thofe objcdions which he has ftatcd ; 
*' and the infed, forming no part whatever of the buyer’s objedt in 
“ the contract, is in law to be confidered merely as the done or 
14 kernel of fruit, which, being totally ufelcfs in itfelf, does not at 
“ all affedi the validity of a fale of the fruit which contains it.” 

Thirdly . It is a condition to the validity of a Sulwn fale, that 
the payment and feizin of the price advanced* lhall be made 
before the feparation of the parties j and therefore, if they feparate 
before payment and feizin of the price, the contrad is totally 
invalid; or, if only partial payment take place, it is binding to 
that extent, and invalid as to the remainder. If, again, the flipu- 
lated price or advance be a debt due by the feller to the purchafer, 
fome lawyers have maintained that the fale is invalid, being that, 
of a debt for a debt * but others confider it to be merely abomi¬ 
nable or improper, and this latter opinion would appear to be 
the moft correct. 

Fourthly. It is indifpenfable to the validity of a Sulim fale 

* Arab. Rds^ool-mak 
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that the quantity of the goods contra&ed for fliall be fixed and 
afeertained by a known flandard of meafurement or weight ; and 
therefore if a Rone of unknown weight, or a meafure of unknown 
capacity, be Rated as the flandard, although it be fpecifically re¬ 
ferred to at the time, the contrad is illegal and invalid.- ft is 
lawful however to contrad for cloth, or other articles of long 
meafure, by a ftatement ©f the number of yards j but with 
refpeft to articles of tale, the flipulation. of this flandard in a 
Sulum contrad is liable to doubt, and, according to the mofl 
approved opinion, the (ale of them in this mode by Sulum is 
illegal and invalid ; as are alfo that of reeds by the bundle, of 
fire- wood by the load, of g-rafs or herbage by the bundle, and of 
water by the kerb or bag. 

Weight or meafurement, it Is to be obferved, is alfo a con¬ 
dition with refped to the payment of the price i a Sulum Tales, 
and the infpedion of the feller is by no means to be confidered as 
fufficient. For example ; if a purchafer, in making his advance, 
deliver a purfe or handful of derhums, or a heap or handful of 
grain, without meafurement or weight, in both thefc cafes the 
bargain is illegal and invalid, 

fifthly. It is a condition to the validity of a Sulum fale, that 
the period for the delivery of the wares fhall be duly fixed and 
afeertained. Thus, if any uncertain period be mentioned, either 
fubjedt to the pleafure of the buyer, (as where, for example, he 
may fay, “ Whenever I think proper to demand it,”) or in itfelf 
indefinite and unknown, (fuch as the return of pilgrims,) the con - 
tradl is null and void. If, again, immediate delivery be bargained 

for, 


for, as in an ordinary contradl of fale, fome authors have main¬ 
tained that it is null s btit the validity of fuch a ftipuUtion is 
eftablifhed by exprefs tradition, provided that the article which 
is thus agreed for be common, and procurable with eafe at the 
particular time of the fale. 

Sixthly. A Sulitm fale is invalid, uni eft the fubjc& of it be. 
of a nature commonly procurable at the ftipuhted period of de- cu™bu !• ale 

J t ^ period o! ddi- 

livery, although not in exiitence at the particular time of the v -'j- 
fale* ^ aud it is further indifpenfable to the validity of this con- 
trad, that the period of delivery be precifely underflood by the 
parties at the time. Thus, if it be faid, “ by the month of 
Joomdda , or of Ru/>eea” each o! which words is the name of two 
fucceflive months i,n the year, tire firfl or neareft of thefe months 
is confirmed by law to be the period ; and the fame criterion* 

,applies to days, as, for example, if Khumces (Tlrurftlay) or jfoomooa 
(Friday) be mentioned, the.firfl; Thurfday or Friday after the 
conclufionof the.bargain is to be confidered as the time fixed by 
the contrad. Again, the period of a month, if not defined by the 
terms of the contrad, is by law confidered to be that, between 
the appearance of two new moons, or the period of thirty days, 
fhould the moon not be feen. Further, if the buyer were 

I 

to fay, “ by fuch a month -j~,” this expreftion mu ft by 
law be underftood to imply the commencement of the firfl 

* This dccifion is certainly more reconcileable to juft ice and expediency, than /that main¬ 
tained by the oppofite £:&, which requires that the objefbof $ 8 fum (hall not only exlfl at the 
date of the contra6l, but alfothat itfhall continue in exiftence from that time, till the Ilipulated 
period of delivery. — Vide Kami lton’s Hedaytt) Voi. II; page 519. 

t lla §hu$rtti Kuza, literally “ ;until fuch a month/* which agreeably to our idiom is 
more accurately cxprcITcd as above* 

night 
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night of that month, which is fpecified, or the fir ft appearance 
of the moon to which the name of that month is affigned, fuch 
being the common acceptation of the term. If he were to fay 
** In two months from this date, 5 ' concluding the bargain on 
the firft day of a month, the expiration of two lunar months 
from that date, being afeertained either by the appearance of 
the two next fucceflive moons, or by the computation of thirty 
days and nights to a month, as above laid down, would fix 
the period of the delivery. But if the contrail be concluded 
on any intermediate day of a month, the number of days want¬ 
ing in that month mud, according to fome authors, be com¬ 
pleted from the third, before the period of delivery arrive; or 
agreeably to others, the calculation of thirty days for one month, 
and the appearance of the moon for the other, might be adop¬ 
ted as the heft criterion. This latter is the moil approved. If 
again, the buyer were to fay “ By next Khwnees without 
mentioning the hour or time of the day, the conftruftion of 
law would point to the firft commencement, br eariiejfl part of 
that day, as the legal period for the delivery. 



The place ef 
Aivery jnecd not 
fee fpecified i* 


It is by no means a condition to the validity of a Sii/um fale, 
according to the beft eftahliflied principles of our law., that the 
place for the delivery of the wares flhall be fpecified in the con¬ 
tra#, whether they be of a nature requiring expenfe and trouble 
in porterage or not. Some authors have maintained a different 
opinion, but this is by far the moll approved*. 


* A number of arguments upon this point may be f.een in the Hidaya, Vol. 2, page 523 etP 
infra. It is however exprefsly flated in that work, as a feventh condition to the validity of 
Suium fales, that the place of delivery (hall be fixed where the objefl U of a nature to require 
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It is unlawful for the purchafer of goods by Sulum to fell any 
part of them again before the period of delivery arrives; but af¬ 
ter this period has elapfed, although he may not have obtained 
feizm or poffeffjon of the goods, he may lawfully difpofe of the 
whole, or of a part, by Tow/eeut or otherwife, either to the origi¬ 
nal feller or to a third perfon • although it is improper .and abomi¬ 
nable to do fo previoufly to feizi/u 

If the feller, in a MBm contrad, produce an article of the fpe- 
ctes engaged for but of a quality inferior to that which was de¬ 
ferred, and the buyer notwithftanding agree to receive it, this is 
authorized in law, and the feller is thereby legally acquitted, whe¬ 
ther his original contract contained a provifion to this effedt on 
account of more prompt delivery, or otherwife. If, on the other 
hand, he produce an article both of the fpecies and quality de¬ 
ferred, it is incumbent* on the buyer to accept it and to ac¬ 
quit him from the obligation of falc; confequently, if the buyer 
refufe to do fo, it is the province of the judge to take poffeffion 
in his name whenever the feller may require it. The fame prin¬ 
ciple applies, where a feller may make a tender of an article fu- 
perior in quality to that deferibed ; but fhould he offer a greater 
quantity than was fpecified in his con trad - , the purchafer is not 
obliged to receive the excefs • and if he tender a different fpecies, 
this obvioufly cannot effed: his exemption or acquittance from 
the obligation, except by mutual confent. 

If a perfon purchafe a koorr of wheat, by a Sulum contrad, for 
an hundred derhums , paying only half down and ftipulating for 
a certain.credit as to fifty derhums of the price, this contrad is by 

fome 
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iomc cbnfidered to be totally invalid j and by others, its vali¬ 
dity is fupported to the extent of a halj^ which latter decifion is 
the mofl approved. If, again, the feller, being indebted to the pur- 
chafer in a certain fum, fhould receive an acquittance of this debt 
in part of the advance, and the balance paid down j this con trad 
would according to fome authors be valid only to the latter extent, 
and null as to that part of the merchandtfe which was op poled to 
the debt in queftion. The commentator upon this padage dates, 
“ that the more approved opinion in the latter cafe would Support 
“ the general validity of the bargain' 55 '.” 

If the parties to a Sulim fale fpecify any particular place for 
the delivery of the goods and afterwards agree that it be made in 
another place, this agreement is legal and binding; but if one of 
the parties refufe his confent to the alteration, it is of courfe inad- 
iniffible in law. 

When the purchafer of any goods by a S ilium contrail receives 
polfeffion and feizin of the goods, they become determinately his 
property, and the feller is accordingly abfolved from his origi¬ 
nal obligation of fale: if, therefore, a deleft fhould afterwards 
be found in them, and the goods be in confequence returned, the 
right of property is again transferred from the buyer, and a new 
obligation created in the feller, or his former obligation renewed, 
for the delivery of goods free from defedt. If, on the other hand, 
in the flock or capital advanced a defedt be afterwards found, 
fuch as its not anfwering to the defeription of fpecies given in the 

* An oppofitc decifion upon this point may be fecn in the lleclajc^ Vol, 2, page 529. 
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contra£l, the Tale is null; but if it merely be different in va¬ 
lue, and hill anfwering to the defcription given, the feller 
may demand a compenfation for the deled, or, if he choofes, 
may annul the file. 

If the parties in a Sulum contrad difputc regarding feizin of 
the price, as where one of them may aflert that it took place after 
their feparation, and the other affirm that it was prior to their 
reparation; in this cafe, the aflertion which tends to fupport the 
validity of the fale mull be believed; and if the feller ffiould fay 
“ I took feizin at the meeting, but afterwards returned the amount 
“ to you prior to our parting," this aflertion upon oath mud be 
received, as tending to fupport the validity of the fale*. 

Ip the ftipulated period for the delivery of the goods in a con- 
trad of SiUum have arrived, and the delivery of them be poftponed 
by any accident or unavoidable occurrence, in confequence of 
which the purchafer waits for a time, and then demands the de¬ 
livery when the goods cannot poffibly be procured, he has frill, in 
virtue of the failure of delivery, an option either to annul the 
contrad and to recover his advance, or to wait until the goods 
{hall be procurable. If again, a partial delivery be made, and the 
delivery of the remaining part be poftponed by any fueh occur¬ 
rence, the buyer has in this event an option ol annulling the con¬ 
trail as to that part, or of relinquifhing the bargain intoto , by 
re a for. of the partial failure, 

* Which the buyer would invalidate by denying, that any feizitt took place at the meeting; 
for this is ©bvioufly the cafe which the author has fuppofed, although he has omitted to exprefs 
it—-Vide Commentator* 
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If a perfon indebted to another by a contract of Sutiim fale, off 
by any other obligation, deliver to his creditor in di{charge of that 
obligation, a quantity of goods or effects, without fixing their value 
or price, the goods fo delivered by the debtor muft in this cafe be 
carried to account at the value which they actually bore on the day 
of delivery or feiziri. 

It is lawful to fell a debt or obligation of any kind after the 
period of payment has arrived, either to the debtor himfelf, or to 
a third party ; and this fale, if it be made in exchange for a deter¬ 
minate price, or for an article undeterminate but to be immedi¬ 
ately delivered, is fully binding in law: but if the payment be 
delayed by ftipulation, it is invalid, according to fome authors, as 
being the (ale of a debt for a debt ; and abominable, according to 
others ; which latter opinion is the moft conformable with general 
principles of law. 

If a perfon make a purchafe of one article by Sitlum , and ftipu- 
late alfo with it for fome other fpecific and determinate fubjed, it 
is valid, provided that the thing fo combined with the obje&of the 
Sulum contrad be itfelf a lawful fubjed of fale : but if a perfon 
purchafe a goat by Sulim, and ilipulate for the wool of a certain 
number of other goats, although they be referred to at the time, 
this contrad, according to the moll: approved opinion is invalid*, 
although fome authors have maintained a contrary decifion. 


* Becaufe a fate of the hair or wool on animals is prohibited, ride page 28,—This prohibit 
•tion, however, is by no means univerfally admitted, and an oppofite decifion therefore upon this 
eafe is maintained by the commentator: vide Miijalek, 
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If a pexfon, purchafing a quantity of cloth by Sv/iim, make a 
provifion, that the thread of it fhall be fpun by any particular 
■woman; or, if a perfon in the Sulum purchafe of grain provide, 
that it (hall be the produce of a particular field or foil % in both 
thefc cafes, the contract is illegal and invalid*. 
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CHAP. XI+. 

Of circumftances conne&ed with, and depending 

on. Sales, 


SECTION S, 

Of the Wages of the Crier, Meafurer, and Weigher. 

The wages of the meafurer, or weigher, cf the goods muft be 
Jfct u v .he feller, becaufe he is bound for the legal and complete own meafurer, 

P tUU uy uit. , a. weigher,*nd af- 

delivery of the thing fold to the buyer; and the charge of affayingj, 
and of weighing, the price, muft always be defrayed by the buyer. 


If a perfon undertake to cTifpofe of merchandife by fate, he is Broker,by whom 

‘ * to be paid. 


* Becaufe the woman may fall lick, or be prevented from fpinning the thread, and the 
fpecifred field may not produce grain, or its crop may be blafted before the period of delivery; 
and the probability of any fuch event mult oppofe the fixth condition to the validity ot a Sulum 
{ale—* Vide page ijy; 

i This Chapter is taken from the Tubreer* 

£ This charge muft fall upon the feller according to the oppofitc fe£> and that of weighing' 
the price only on the buyer —Vide Hcfaje* Vo!, II, page 379. 
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entitled to receive his hire from the feller, and if he undertake to 
purchafe;goods,his.hire is to be paid by the per fen for whom the 
pure hale may be made; or if a perfon be profeffionally both a 
buyer and a feller of goods, he is entitled to receive his hire for what 
he fells, from his condiment in a fale, and his hire for what he buys, 
from the perfon who engages him to make a purchasej but it is 
illegal for a broker to receive a double commiffion on the fame 
article, or to demand his hire from both the feller and the pur- 
chafer; and he muft be fotisfied with his hire from that perfon 
alone, in whofe name, as an agent, he has actually concluded the 
fale*. 


Is bound to fol¬ 
low ftridly the 
order, of his 
principal, who, 
in cafe of devi¬ 
ation therefrom <* 
may annul the 
rwntni&o 


If a perfon deliver goods to a broker, without fpccial in- 
ftru&ions for the fale of them, and the broker fell the merchandife, 
the contra£t is binding on the purchafer, but not on the owner 
of the goods, for he has aright to annul it: Ebne Edrees 
has pronounced the contra<5t to be null, but his opinion is 
certainly erroneous. Again, if a perfon, delivering goods to 
a broker, exprcfiiy authorize the fale of them, but negleft to fpe- 
cify the price j this commiffion is conftrued by the law to imply 
a power of difpofal at the ordinary price of inch merchandifc. 
and if the broker fell them for lefs, the owner may fet afide 
the contradt. Further, if the owner negleft to fpecify the 
terms of the fale, as whether his wares are to be fold for 


* The dccifion on this cafe would appear to be founded on a principle which the reader 
has already feen to be contefted, page 15, viz. that an agent cannot be both the buyer, and the 
feller, of the fame article; for otherwife, there could be no juft objection to his receiving* 
double commiffion: and accordingly the Commentator on the Sb&raj/a has, in this cafe, main¬ 
tained, that it is legal, 

prompt 
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prompt payment, or on credits in this cafe, the law con. 
ftmes the intention of the owner to have been a fale for ready 
money, and he may annul the contra#, if the broker has 
made it on credit; as alfo in a cafe where he has given precife 
orders to the broker to fell for ready money. 

If the owner of tnerchandife fay to a broker “ fell this for 
" twenty derhums ready money,” and the broker fell it for that, 
or even for a larger fum on credit, ftill the owner has aright 
to annul the fale: and if he fay “ fell it f or fo much on 
- credit, 3 ’ and the broker ftipulate for that, or for a greater fum 
to be paid down, the decifion of law muft be precifely the fame. 

If a difpute arife between the owner of goods and the broker, 
the latter averting his mftrudions to fell for a certain fum, and 
the former dif .vowing this authority; the word and oath' of 
the owner muff be credited, if no proof be adduced to impeach 
it; and he is entitled to reclaim his goods, if he can find 
them, or, if loft or injured by the buyer, to have recourfe 
again ft either him or the broker, for the higheft value which 
they bore previoufly to fuch lofs. Should the owner recover 
from the broker, the latter can have no recourfe againft the 
buyer; but if he recover from the buyer, this latter has a claim 
upon the broker for all lofs fuftained by him in the tranfaftion to 
which no original benefit was oppofed, but not for the original 
price of the fubjed, fince it has perifhed in his own hands. 
If a dtfpute arife regarding the value of the wares between 
the owner and the purchafer or the broker, the owner muft 
Support his claim by proof. 

X 2 Iff 


<SL 


The owner’s oath 

to be received 
in proof of hii 
tnftiaAioHi to 
the broker j 


from whom, or 
from the buyer, 
he may reclaim 
the goods, or 
their value* 


The buyer alfp, 
has recourfe 
againft the bro¬ 
ker for lofs* 


Proof of value 
if difputed, to 
be furnifhed by 
the owner. 


Tailing otTier 
proof, the. owo* 
<sr*s oath to be. 
received in evi¬ 
dence of the 
ferims autho- 


Broker not an* 
fwerable for 
goods loft 5 ex¬ 
cept by his fault, 
of which the 
owner is bound 
; a furnifti proof. 


«And thtfn, the 

value of the 
goods if difputed, 
to be taken at 
fche defendant's 
citimation, de)i« 
wered upon oath* 


When no price 
is fixed by the 
owner, and the 
broker fells the 
goods at their 
ordinary value, 
the owner can* 
»ot annul the 
>irg«in. /, 


t *i>4 j 

It a difpute arife between the owner and the broker regarding’ 
the terms on which the fale was authorized, the former afferting 
that he dated ready money, and the latter denying this fafil, here 
•alfo, if neither party adduce proof, the word of the owner upon 
oath mud be received. 

A broker is by law confidered as a irujlee, and therefore is not 
refponfible for any lofs which may occur, excepting in the cafe of 
pcrfonal tranfgreffion or ncgleft; and this imputation, if advanced ■ 
by the owner, muft always be eftablifhed by proof, otherwife 
the denial of the broker upon oath is fufficient to exempt him. 
from the claim. If, on the other hand, a proof of negledt or 
tranfgreffion be adduced, the broker is refponfible tor the value 
of the goods at the time when his neglect may be efiublilhed : 
but if the parties differ as to this amount, the word and oath 
of the defendant, as fubje&ed to the iofs, muff on this point alio 
liavc the preference. 

If a broker being dire&ed in general terms to fell, without 
any fpecification of price, fhould difpofe of the goods at their ordi¬ 
nary value, or for more, the contract is valid, and binding upon 
the owner j but if he fell the goods for lefs than their known value 
at the time, the owner may annul the contract, as has been ftated 
above: the Shaikh however has maintained, that the broker is 
alone in this cafe to be conlidercd as refponfible to the owner for 
th| ; full value of the goods ; and Ebne Edrees on the other hand 
afferts, that the contradt of fale is null and void: both thefc decifions 
.aje alike defiitute of foundation. 
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Broke rs arc not refponfible for the ufurpation of goods which 
may be intruded to them for fale, nor for any undue advantage 
which may be taken over them in fale, by the hand of tyrannical 
power. Further, the refponfibility for the goodnefs and fufficien- 
cy of the price, which may be paid, mud reft with the purchafer 
alone, and that for the goodnefs of the wares upon the feller, and the 
broker is refponfible for neither j and cven.if the article which is 
fold ftiould afterwards turn out to have been the property of another 
perfon, ftill the refponfibility* in this cafe mud be attached to the 
perfon who authorized the fale, and by no means to the perfon 
who difpofes of it as a broker. The Shaikh, however, has main¬ 
tained, that every perfon who fells as an agent, an article oi proper¬ 
ty, which does not belong to ,his conftituent, and in whofe hands 
the price of the article may periftn is himfelf in the firft place ref¬ 
ponfible to the buyer, and afterwards has recourfe againft his con¬ 
ftituent for the amount: but this do£lrine is totally without foun¬ 
dation. 


If a broker fell the property of another of his own accord, 
without authority for fo doing from the owner, he is not in this 
cafe entitled to commiffion or hire, although the owner ratify the 
contra&i and in like manner, if a broker make a purchafe of his 
own accord, in the name and on account of another, he cannot 
demand his hire, although that perfon Ihould ratify and approve of 
the purchafe. 

* Arab. DM, i. e. general refponfibility for all claims which may afterwards arife out of t 
contra,ft of fale, or other mercantile tmfaftiw, 
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SECTION II. 

Of the Sale of Water and Roads. 
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If a perfon pofTefting a right to draw water in a canal, fhould find 
that it contains more than is required for his perfonal fupply, .he 
may lawfully diipofe of it by fale, either for money, grain, or any 
other commodity ; and in like manner, if a perlon having dug or 
conftruded a water-courfe at any trouble or expenfe, for the pur- 
pofe of bringing water to his own grounds from a diflant ft.ream or 
rivulet, fhould afterwards find no occaficn to retain it, he may 
lawfully fell it to another for any legal confideration in exchange. 
By the fale of water however, in thefe cafes, is properly to be under- 
flood, a leafe or farm for a certain time, of the ft re am or refervpir 
which contains it, and it is therefore metaphorically termed a fale, 
which in reality- cannot apply to it. The tranfa&ion further, al¬ 
though in itfelf ftriaiy legal, is confidered to be improper and 
abominable, and it is far more commendable to beftow the water 
on the poor and needy without exchange: for the Prophet hath 
prohibited the fale of Nddf and Aided; thefirft of which is a plural 
of Nooifa , fignifying water; and the iccond of Ruheea, which fig- 
nifics a rivulet or ftream. 

A decision of the Prophet is recorded refpeding a water-courfe 
in the defert of Muhzoor, which belonged to the tribe of Kooreyza , 
to this effed“ That the inhabitants of the higher lands fhould 
“ reftrain the current only to fuch extent as was neceflary for their 
«« own trees and corn ; that is, a quantity rifing to the ancle for the 
-«« former purpofe, and to the fhoc-ftrapfor the latter; after which 

** they 
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they were to open it for the ufe of thofe below, who in their turn- 
“ fiiould obferve the fame rule ; and fo on in gradation to every 
“ other tribe who inhabited the lower country.” 

It is unlawful for any individual to cut off or take from the 
high road, which is common to all believers, any part or portion 
whatfoever, even a Angle fpan; nor can any part of it be legally 
bought ot fold ; nor even any piece of ground which is known to 
contain or comprehend a part of the public road. If, therefore, a 
perfon purchafe any fuch ground, and afterwards difeover that the 
feller had made an incroachment on the public road, he is bound 
to reftorc the part fo inclofed, if difUnguifhable from his own pro¬ 
perty, to the road from which it was taken, and has in confcquence 
an option of either annulling the fale, or claiming a compenfation 
from the feller j but it the road be not diftinguithablc, the reftitu- 
tion cannot be required. 

It a perfon dig a well, either in his own grounds, or in any 
, ©ther neutral property, for the purpofe of cftablifhing anexclufive 
light to it, he is the legal proprietor of the water of that well, and 
may lawfully fell it to another by weight or by meafurement of 
capacity; hut a Tale of the whole in the grofs, is neceflarily illegal 
and invalid. If, on the other hand, a perfon Ihould dig a well in 
a defert, or Wafte land, without the intention of eftablilhing an 
excluAve right to it, the water of fuch a well cannot be con fide red 
as his property, but mud continue common to all mankind. 
Again, the water of large rivers, or running ftreams, cannot be 
exclufively appropriated, otherwife than by being put into veflejs, 
or turned into refervours or fountains, after which, it may 

lawfully 
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Incroachmenf* 
upon the high 
road, and a fala 
of any part pf it* 
ire illegal. 


If a perfon dig-a 
well in his own 
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by weight or by 
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but not in th«r 
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it i* unlawful If# 
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Any inereafe or 
diminution of 
the original 
price. 
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raw fully be fold as above. All water fpringing up of its own 
accord, in the property of an individual, is by law confidcred to 
belong exclufively to him, and may therefore legally be fold. 



CHAP. XII* *. 

Of Ekdlut , or the Diffolution of Sales. 

Ek ai.ut is the cancelling or breaking off “of a contract of fals„ 
both with regard to the contracting parties, and to all other per- 
Ions, whether it take place prior to the feizin, or after it; and is hy 
no means to be confidcred as a new fale, whether as refpeCting the 
parties, or as involving the rights of others f : hence it follows, 
that a right of pre-emption $ can never be eftablifhed by the dijfo - 
lution of a lale. 

It is an indifpenfable condition to the validity of a dijfolu- 
tion of falc, that no inereafe or diminution of the original 
price lhall be bargained for; and if, therefore, a fale be dijblved 
for any confideration, greater, or lefs, than the original price, this 
engagement to dijfolve it is totally illegal and invalid ; the thing 
bought is the property of the buyer as before, and the feller is 
not bound to reftore the price, 

♦ This Chapter is taken from the Tuhreer* l 

* A variety of arguments on this important point tending to eiiablifh a do&rine different 
from the above* as far as relates to the rights of third parties, may be feen in the Hedajar y 
Voh II* Page 4.65-6. 

J Arab* Shoofa —Vide Book of Shoo/a. It lignifies the right of one of the partner! in joint 
property to be preferred to all other purchafers of a (hare of it, and to claim fuch a (hare in 
the event of its fale* from any other perfon vvho may buy it.. 

It 
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Partial diiftlutf# 
on of fale is law- 


It is lawful to diffolve a contradt of fale, cither in whole or in 
part, whether it be Sulim , or any other fpecies of contract; and ixm ar any other 

foeciea. 

the partial diflolution, if agreed upon fora proportionate fhare 
of the price, is perfedfly legal and valid. 


<SL 


When a contrafl of lale is difTclved, the feller muft reftotfe the 
price, if remaining in his hands, or a fimilar article, if it have 
perifhed, or the ex a dt value, if a fimilar one be not procurable. Jf, 
however, fubfequently to the diflolution of the fale, the parties 
fhould by mutual confent commute the identical price for fome 
other article of merchandife, there appears no juft ground of ob- 
jediion, whether the price be forthcoming, or have perifhed; 
contrary to the cafe of a diflolution of fale, expreflly ftipu- 
.Hated to be for fome confideration other than the original 
price s for this is obvioufly illegal . If, again, the original price 
have’been deenars, and the purchaser agree to receive derhums, or 
vice, verfa, the Shaikh , in this inftance, h<> r pronounced, that the 
feizin muft take place at the meeting; bccaufc this tranfadlion is 
like a Surf’Tifttt whereas if any other article be taken in exchange, 
the immediate feizin of it is by no means ncceffary. 


Con»fequ«nc« of 
the diflolution 
*5 regarding thee 
price. 


The right of a broker to his commiffion under the original 

v t 

fale is not aftedted by its fubfequent diflolution ; nor that of 

a weigher, meafurer, and a flayer to their refpedtive wages or 

’ 

hire. 


Right of the- 
brok r, ice* not 
alTedted. 


When a contrail of fale is dlflolved for the original price, both Cdiftquence « 

0 * regarding the 

this and the thing fold revert to their original owners: but if the 
commodity in the mean time have peri fixed, Uill tfxc diflolution of 

K ; - • Y the 



the fale is, according to the belt opinion. Valid j andtheconfc- 
quence in this cafe is the fame as has been hated with regard to 


Ofc of atfput* the price. Further, if fubfequcntly to the diffolution of the fate,, 

regarding the a• . , 

° f th# the parties differ regarding the amount of the original price, and 
neither adduce proof of his affertion, the word of the buyer upois 
oath is, in this cafe, to be received. 
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BOO E II"'. ' 

0F DEBT AND MUTUUMS LOANS. 

Chap. I. Of Debt. 

II. QiKurz. ' 

III. Of Debts incurred by Slaves. 



CHAP. L 
Of Debt. 


¥T is dated by the author of the Myfateeh%, in his Book of 
Debt, that the facred text of the Koran , “ When ye contrail 

* The arrangement of this title and the fcleflion of paflage* from the feveral authors, of 
whole works it is a compound, are by no mean* fo judicious or fatisfa&ory, as the tranllator could 
have wilhed. The moft important cafes however of Mohummudan law, according to the 
doftrinei of this fed, which the title comprehends, will be found to be Hated and difeuffed in it, 
and the tranllator did not confide* himfelf at liberty to rejedl any part of'the original compila¬ 
tion, by introducing extra&s from other works in its place, nor to alter the general arrangement 
adopted by the native compiler, any farther than was abfolutely ncceffary for the purpofe of 
fupplying thofe titles of the Law which were wanting to -complete Sir Willi.am Jones’s plan 
•tof a Digeft, 

+ Arab, Kurz —The Arabic and Latin languages both exprefsby diftintttechnical terms, this 
contra & and a deed of Areeut } which though in their nature cffentfally different, arc confound¬ 
ed by our language under the general and vague appellation of a loan, Thp mutuum and com-' 
mdatum of the Roman law appear to correfpond exa&iy to the Xnrx, and Areeut of Moh u mm u d. 
In the commodattwiy the borrower was obliged to reftore the fame identical thing, with the mere 
^fufruH of which he was accommodated by the lender, and this will hereafter appear to be the 
exaft nature of a deed of A recta according to the Mohummudan definition. In the former 
again, correfponding to the contraft which is here to be deferibed, the objedl was deftined for the 
borrower^ confumption, and he legally difeharged the engagement cither by reftoring it, if it 
was not confumed, or by fubftituting the fame value, according to a juft eftimation of number, 
of weight, or of meafurement. 

% A modern juridical work by Mohummud Ecne Moortuza fumamed Mouse n—V ide 
l 3 iciimiuary Difcourlc. 

W Z debt 
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com prehen five 
fignificatton of 

the term debt. 
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If it* can be 
.amide eft 
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To contra^ it 
in a*iy manner 

&> Uwfri, 


“ debt to each other for a certain time, write it down, &c.” com¬ 
prehends every fpecies of obligation, whether by Sulum fale, 
purchafe upon credit, mutuum loan, or other wife; and the Com¬ 
mentator * * * § upon this work obferves, that the text here quoted 
demonft rates the legality of debt, without any nftridion whatfo- 
cver; for the general acceptation of the word Deyn includes every 
fpecies of obligation regarding the property of another, by which 
a perfon can poffibly be bound^ in whatfoever manner that obliga¬ 
tion may be con traded or incurred; and hence Sidihn hales, pur- 
chafes upon credit, mutuum loans and the like, are all clearly 
comprehended in the fignification of the term ; becaufe the delive¬ 
ry of the goods in the firft, and the payment of the price in the 
i'econd, are evidently obligations which a perfon may be bound to 
perform. The author of the Tuh'reerf however, on the fame fub- 
jed, dates, that it is abominable and improper for a perfon to con- 
trad debt when he has the power of avoiding it, bfccaufe the 
Commander of the Faithful j (on him be peace !) hath faid, 
“ Beware how ye contrad debt ; for verily it is a reproach by day, 
“ and a caufe of vexation in the night, of contention in this 
“ world, and of judgment in the world to come;’* and to the fame 
efFed is this prayer of the Imam J afer Saoek ^, recorded in the 
Suheeh || by Abd-6or-Ruhm"an Ebne Hujjaj: “ We beg pro- 


* Nephew of the author and of die fame name, but furnamed H A Vide Preliminary 
Difcourfe, ■ ' * 

f AJ 1 that follows of this firft chapter is taken from the Tulmer , 

t Alee » fon o f Aeoo Talbb, the Prophet’s.coufinand fon-in-law, huftand of Fatima, and 
agreeably to this left, the immediate rightful fucceffor of Mowummud, in the temporal and 
fpiritual government of his followers. Hence called the firft Imam —Vide Preliminary Difcou'rfe. 

§ Ths fixth Imam formerly mentioned : -—Ibid. 

j| Suheeh, literally nnthntk , but here technically applied to fignify the moft authentic olafs of 
traditions, or thofe which have been tranfmitted by an uninterrupted feries of the moft refpcftable 
reporters. There are four clafles of traditions recognifed by the lawyers of this feft_Ibid. 

“ tedion 





« ttftion of God from the preffure or incumbrance of debt, the vio« 
“ lence of feditious mobs, and the wretched folitude of widow- 
«* * * § . hood;” Further, the Imam Baker * hath faid, “ Every crime 
«« or offence may be expiated by death in defence of God’s holy 
“ religion, except debt, which can never be atoned for but by the 
** debtor’s difcharging it, by a friend’s paying it for him, or by tlie 
“ acquittance of his creditor.” Again in the Suheeh by Mo avia 
•Ebne V uhb, it is recorded, “ I {fated to the Imam] aFER S adek, 
«« t hat I had heard of the death of a man, one of the An/dr\, who 
.« was indebted two dinars, and over whole body the Prophet 
*' declined to pray, (faying to thofe around him, Pray over 
<« your departed friend) until fomc of his kindred became furety 
« for the debt. This relation the Imam confirmed, adding 
«< Verily the apoftle of God obferved this conduct for the general 
«« admonition of mankind, that they might labour to difeharge 

their debts, and not think lightly of incurring them.” 

Ip a perfon feel an abfolute necelfity of contracting debt, it is 
lawful for him to do fo, and the abomination or impropriety alfo 
is hereby removed ; for it is recorded in the Suheeh from the Imam 
J a per S adek (on whom be peace!) that the Prophet of God him- 
feif departed this life in debt, and the lame is alio afeertgined 
regarding the Imams Husun and Hoosey.n$; upon whom be the 
bleffing of God. Further, a tradition of th t Imam Kazem§, upon 

• Mobommoo the fifth Imam, father of the fbrmer-Vide Preliminary rifeourfe. 

+ Liter-* aMaats ot frateffm, a term which was applied by Mohummud to thofe inhabitant, 
of Medina who protected him after his flight thither from Mecca, in contradilUnitum to the 
Mohajireen, or thofe who accompanied him in his flight. 

+ The two Tons of Ai.ee, or fecond and third Imams— .'/ide Preliminary Ducotufe. 

§ The feventh Imam, fon of J 'akes. S adkk -laid. 

- whom 






whom be peace, is recorded in the following words * Whofoeverla- 

4 hours for the lawful benefits of this life in order to fupport him- 

5 felf and his family is as one of the Defenders of the Holy Faith, 

* If therefore he fail and become indigent, let him contrad debt 
' (confidingin God and his Prophet) to the extent which is 
t! required for the fupport of him felf and his family. Should 
- he die without being able to difeharge it, the debt mull be dif- 

* charged by the Imam ; and if the Imam negled to perform 
‘ this duty, the burthen refis upon him j for Almighty God hath 
s declared in the Koran, that “ alms arc to be applied only to 
et the poor, the needy, thofe who colled: them, thofe whofe 
4,8 hearts arc reconciled®, the redemption of captives, and the 
“ relief of infolvent debtors;” and fuch a perfon is obvioufly 
18 poor, needy, and in debt. 1 

1 a' ! ■ \ ' ■ \ v ; ; . 

If a perfon pofiefs wealth or property of his own, he may legal¬ 
ly contrad debt, becaufe he is capable of difeharging it, although k 
is far more proper to abstain ; and in like manner, if he pofifefs no 
property, and haveoccafion to contrad debt, but pofiefs a friend who 
can difeharge it for him, here alfo it is lawful for a perfon fofituated 
to con trad it j and to this effed, it is recorded by the Shaikh from 
Sulma Ebne Mohrez in the following words, * I ftated to the 
M Imam J afer S adek (on whom be peace!) the inftance of a 
8 perfon pofieffing property fufficient for his wants, and alfo in- 
4 volved in debt } whether he might lawfully apply fuch pro- 

* A description of the perfons who arc here meant, will be found in a note to Mr. Sale’* 
translation of the Koran—V ol. I, chapter 9, page 251.—It is omitted by the translator, as having 
no connexion with the point of law which is here difeuffed, and more particularly becaufe the 
application of alms to this purpofc has been unanimouily dilallowed by both fefts ever finec the 
ijoaiplcte sliablillunent of .their faith. 




t ns l 

<1 perfy to the jfupport of his family, trailing to God for a future 
« opportunity of difeharging his debt, and even in bad times 
< continue to borrow further fums j or, it it was incumbent on 
i f U ph perfon to apply bis own property in difeharge of his debts,. 

‘ and to accept charity or alms for the future fuftenance of his 

* family l The Imamn replied, that it was the duty of every fuch 

‘ perfon to difeharge the debts which he owed, and by no 

* means to confame the property of others, unlefs he had the 

* means of reftoring to them their rights j for Almighty God hath 
*- pronounced, *?■ Gonfume not your wealth amongft yourfelves in 
« vanity or idlencfs, but ufe it for the purpofes of merchandife by 

mutual confentj” • andr further, that he wasnot permitted to incur 
<•additional debt, unlefs he had the means of its difeharge, or pof- 
« fefled a friend who might difeharge it at. his death, even al¬ 
though he fhould be compelled to beg from door to door, and 
« be difrniffed with a lingle mouthful of food } but furely not 

* one of us fball ever die, to whom Almighty God fhall not ratfc 

* up a friend, who may perform his obligations and difeharge 

* his debts. 

It is incumbent upon every perfon who contracts debt, that 
lie form the refolution of difeharging it whenever he is able j and > 
to this effedfc the Shaikh has quoted a tradition recorded by Ebne 
Rebat in the following words, “ I heard the Imam j abeR S adeic 
k declare, that whofoever contracts debt, and forms the resolution 
** of difeharging it, God will place with him two protecting 

44 angels, to aid and encourage the difeharge of it; and in as far 
“ as his virtuous intention to difeharge the obligation may o«. 

54 wanting, fo far their affiftance will fail him.” To the fame 

effedt 


Itl# incximbent 
on every perfon 
v/ho contra&i 
debt, to do it 
with a refoUtion- 
of difeharging 
his obligation. 


€»fa of, a per* 
&>n incurring 
debt to perform 
i^ligious duties* 


Ji$. is abormnabltf 
for a creditor to 
flop at the houfe 
of his debtor. 


effeft a tradition of the Imam Mohummud Baker is recorded by 
Aboo Humza Sem'ali?e in the following words : “ Whofoever de- 
“ tains the right of a believer, poffeffing the means of its difcharge, 
u from an apprehenfion that by paying it, he may bimfelf fuffer 
“ poverty and diftrefs; verily, Almighty God is far more able 
“ to plunge him into want and indigence, than he to, guard? 
“ a'gainfl it by detaining fuch a right.” 

If a perfon be under the neceflity of performing a pilgrimage, 
and want the means of difeharging this duty, he may lawfully in¬ 
cur debt to that amount;" but if the performance of the pilgrimage 
be not abfolutely neceflary, it is improper to contraft debt even 
for this purpofe, and further, a pilgrimage fo performed with- 
borrowed means, before it was abfolutfty neceffary, cannot be- 
confidered as fuperfediog the difcharge of a future obligation to 
perform one*. 

It is abominable for a creditor to alight at the houfe of his 
debtor,* and if he do fo, he mud not remain with him beyond 
three days., ^ 

If a perfon be in total want and indigence, it is better for him 
to receive charity than borrow from another. 

* The pilgrimage to Mma y it is to he obferved, is- an efTentiai point of duty according to 
the Mohtimniudan faith, which every believer poffefFing "certain. requires,, is bound to perform 
at lcaft once in his lifetime ; of thefe requifites one: is> that he lhall'be able to defray the expen¬ 
ds of his journey, and confequendy, as- without this requisite the pilgrimage cannot be indif- 
penfahle, it follows, that the anticipation of the duty with borrowed means, being in ltftjf 
improper, does not fuperfede the neceflity of performing it when the means, are per&nally 
poffefTech * ' - 
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If a debtor fend any prefents to his creditor more valuable o t« re« e v* 
than cuftorn may authorize as fuitable to his rank and condition 
of life, it is becoming and commendable in the creditor to place commendable 

° . that he carry 

them to account of his debt 5 but tfeis cannot be retired of him 
as a duty enjoined by the law. 

If a perfon incumbered with debt feek refuge in the Bii- 
rum * or facred ground, it is unlawful for the creditor to purlue, 
or to attend him thither : but if by accident he find his debtor 
there, poffeffing the means or power of difeharging his debt, there 
appears no valid ground for prohibiting the creditor’s demand 
of 4 


It is incumbent upon every pferfon in debt to avoid profufion 
or unnecefTary expenfe, and to obferve a proper medium in this 
refped J but extreme parfimony, on the other hand, is not requi¬ 
red. Further, if a debtor be fried for the payment of his debt, 
he muft furrender to his creditor all the property which he pof- 
feffes at the time, except his dwelling houfe, his wearing apparel, 
one attendant or flave, and a day and nights provifiou for bimfeU 
and family. 


Profufion muft 
be avoided by 
debtors j 


who, if denain* 
ded by their cre¬ 
ditors, muftgitfc 
vtp all their pro 
perty with cer¬ 
tain exceptions* 


• B y faered ground is here to be underftood not only the temple of Mena, but alfo according 
to fome authors, the fepulchre of the Prophet at Medina, and burial place of any one of the 
twelve dmamu 

Z CHAP. 


< 81 , 





Ta lend 
d»Wc# 


E *78 3 

C H A P. II*. 

Of Kurz, or Mutuum Loans. 

To lend is laudable and virtuous, and the reward of it is greaf. 
It is recorded in the traditions, to be more commendable than even 
charity or alms to the fame amount, and the Prophet of God 
hath declared ‘ That no believer fhall lend to another twice, 
‘ without its being admitted at the day of judgment, as equal 

* to giving alms or charity once* Again, it is written that he 
faid * I faw written on the gate of Heaven, the night I was 

* tranfported thitherf*, “ The reward of charity fhall be 
“ ten-fold ; and that of lending, fhall be eighteen-fold.’* 
Further, the Imam Jafer SAdek has expreffed in explanation 
of this text of the Koran, ‘ There is no good in the frequency 

* of their whifpering, or private difeourfes; unlefs it be to re- 
4 commend alms, fuitablc condudt, and good will amongft men,* 
that by fuitable conduct, [ Mar oaf lending to the needy is 
meant. Again, the Imam BAker has faid,*‘ Whofoever 
4 lendeth until the time of plenty, the fum which he may thus 
4 bellow is accounted as alms, and angels pray for him till it be 

* difeharged.’ Thus, loans are commendable on the part of the 
creditor; ftridtly legal with regard to the debtor ; and abominable 


* This Chapter is cxtra&ed chiefly from the Tuhreer: a few paflages however contained 
in it arc taken from the Sturdy a , the Mufatech and its commentary; to which the attention of 
the reader will be called as they occur. 

+ An account of the Prophet’s journey to Heaven is given in a note to the 17th Chapter 
of the Koraity by Mr. Sale —Vide Sale’s Tranflation, Vol. II, page 9^. The apparent contra- 
di&ion of thefe traditions to each other, is fatisfa&orily accounted for, and reconciled by, 
fcveral commentator*. 

only 




only in refpe# of the latter, in cafes when he hath no need of them* 
It is however by no means incumbent upon any perfon to lend his 
property to another ; and if he do fo, it is becoming on the part 
of the debtor to inform the lender of the real ftate of his affairs. 

Kurz is a legal contra#, involving, upon one part, declaration 
or tender, as where a perfon may fay, “ I have lent* this to you; 
“ take poflfeffion of it,” or “ life this, refloring hereafter an 
*> equivalent to me,” or words to that effe#: and on the other 
part, acceptance or confent, as where the borrower may reply, 

I have accepted thefe terms,” or ufe any other expreflion de- 
monftrative of his acceptance of the offer, without reftri#ion as to 
particular words. This contra# is not valid, except between 
parties who are free and unreftrained in the exercife of their 
rights. 

If a perfon fay to another, “ I have rendered you proprietor of 
** this article, on condition that you reftore an equivalent to me 
this is considered as the legal tender of a Kurz loan; but if he 
merely fay “ I have rendered you proprietor,” and do not add a 
condition like that deferibed, the queftion whether this expref- 
fion ihould be conftrued into a deed of gift, is liable to doubt; and 
if the parties afterwards difpute, the prevalent and mo!} approved 
opinion would refer it to the word and oath of the owner, to 
decide what his intention was. 


* Arab. Akruzto, fir ft perfon Angular of the preterite from Kurz. The remark, made at 
the commencement of this book, affords a fufficient apology for ufing the term « lent,” which 
is the only word afforded by the Engiifh language to convey this, and the tender of an A rant 
loan, as hereafter exprefled in the fame manner. 

Z % The 


JTi/r« la 8 ton* 
tradt requiring 
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confent* 


Equivocal ten¬ 
der or declarati* 
on, how inter¬ 
preted* 





The ftipularion 
q I any excefc in 
» contraof 
loan is ufuriottt 
t«d illegal. 


A loin upon hi'If 
of exchange to 
be dife barged in 
another country 
ii legal* 


Cafes of lawful 
ftipulation In 
luan* 


The legal obligation of a borrower, in virtue of a Kurz loan, can 
only involve the return of an article Jhnilar or equivalent to the ar¬ 
ticle which is lent ; and if therefore it be ftipulated in the contrad 
•that he fliall reftore any excefs whether m the ejfenct or quality of 
the article, it is totally illegal and invalid, nor docs fuch a contrad 
confer any right of property on the perfon with whom it is con- 
eluded. At the fame time, if the borrower voluntarily pay or re- 
ftore fomething more than the amount or value of the loan without 
having become bound to do fo, there appears no objedion to the 
lender’s receiving it, whether the cuftom of the country may au¬ 
thorize this payment of an excefs, or riot’; for cuftom can never 
have the effe6t of an illegal ftipulation to invalidate a*loan; and a 
ftipulatioa for excefs on the other hand has an equal effed to render 
it illegal, whether the article be of a mature in which ufury may 
be eftablifhed, or not. 

It is lawful to make a loan on condition of repayment in another 
country, and to receive a bill of exchange®' m thefe terms for the 
amount* 

Ik it be ftipulated in a con-trad of Kurz loan, that the borrower 
fhall let his houfe to the lender at a reafonable rent; or fell any 
article of property to him at the ordinary price; or that the lender 
(hall at a future period make a fecond loan to the borrower; all 
thefe ftipulations are perfectly legal and binding : but, if on the 
other hand, it be provided, that the borrower Ihall let his own 

* Arab. Softuja, which is dated in the to be « the lending of money to a perfon who 

„ has af-i'irtthe country where the lender’s family retides, on condition of its being repaid - 
« there 3 .aad thus guarding againft the dangers of the road." 


houfe 
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houfe for lefs, or hire the lender’s for more, thaathc ordinary rent 
of fuch a dwelling; that he fhall make a gift of any article to the 
lender; or that he fhall execute work of any fort for him; in all and 
each of thefe cafes, according to thc mod approved opinion, the 
contrad is illegal and invalid; whereas each and all of thefe acts, if 
voluntarily performed by the lender fubfequently to the loan and' 
independently of ftipulation, would be fully authorized hi law. 


If the lender ftipulate for the fecurity of a pledge, or for the bail 
of a third party to cover the amount of his loan, it is legal; but if 
he flipulate for a pledge or for bail to fecure fome former 
debt as a condition of the prefent loan, this mull invalidate the 
obligation. Again, if it be provided that the borrower fhall make 
a loan to the lender of fome other article of property, the contrad 
concluded in thefe terms is in itfelf valid and binding; but the bor¬ 
rower cannot be compelled to perform the reciprocal engagement, 

it a perfdn lend to another bafe money and receive from him 
good money in return, whether it be flipulatcd to this effed or 
not, the Shaikh is of opinion that it is legal ; but this doctrine 
is liable to doubt, and the more prevalent opinion would pro¬ 
nounce fuch a ftipulation to be illegal. 

It is not abominable to lend to a perfon who is known to dif- 
chargc his debts with liberality, or to repay fomewhat more than 
he receives; for the Prophet was famed for the liberal discharge 
of his debts, and yet it was never confidered to be abominable to 
accommodate the Prophet with a loan. 


An 


* 
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An agreement on the part of a lender to receive lefs that® 
the amount which he may lend, is by fome authors pronounced to 
be illegal; but this decifion is liable to doubt, whether the loan be 
that of an article in which ufury may be eftablifhed, or otherwise ; 
and further, an agreement to receive broken money in. repayment 
of whole, or to poftponc* the demand of the repayment of a loan 
till a future fixed period, although in themfelves nugatory and 
invalid, do by no means invalidate the loan. 

If a perfon borrow from another half a decnar, and repay him a 
whole one, faying ** the half is in difeharge of my debt, and the ba- 
itL lance is a depofit in your hands,” or “ it is the price in advance 
** of fiich an article which I have purchafed from you by Sulum ; n 
this declaration on the part of the debtor fs valid, and it remains 
for the creditor to accept or rejedl it at his pleafure. In like manner, 
if with the remaining half of the detnar the debtor conclude a pur- 
chafe of any article from the creditor, this alfo is legal and valid, 
provided that the purchafe fo made did not conftitute an original 
condition of the loan ; as where, for example, the debtor may have 
faid “ 1 will repay you a whole deenar, on condition that I re- 
“ ceive from you in exchange for the other half fuch an article of 
propertyin which cafe, according to the prevalent opinion, 
the franfadtion would be null and void. Where again the half may 
be furrendered as a depofit, there is noobjedtion in law; and the 
parties become joint proprietors of, or partners in, the whole det¬ 
nar, which they may afterwards legally break and divide by mutual 
confent: but no one can lawfully infill: for a divifion of it, with¬ 
out the concurrence of the other. 

* The nature of a loan, agreeably to the Mohummudan Law, aswill prefently be feen, is hoftile 
to the ftipulation here Rated, 

There 




WHISTS 
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There is no option in a contrafl of loan, as in a contraft of fale, 
allowed either to thelender or the borrower; bur, on the contrary, the 
lender is entitled to demand the payment of his debt whenever he 
thinks proper, and the debtor alfo is entitled to difeharge it when¬ 
ever he thinks fit; nor can cither party upon any ground difpute the 
title of the other. Further, the right of property in the fubjetfl of 
a Kurz loan is legally vefted in the borrower, by virtue of the con- 
traft and feizin: and this contract or inveftiture on the part of 
the lender is abfolute, and perpetually binding ; but diferetionary 
. with refpeft to the borrower, to this effeft, that the latter may at all 
times lawfully difeharge his obligation, either by reftoring the iden¬ 
tical thing which he borrowed, or by tendering a Jimilar article; 
whereas, the creditor can never legally demand the reftitution of the 
identical thing; nor can the debtor be compelled to reftore it. 
The Shaikh in his Khelaf has maintained a different opinion, but 
the grounds of it are weak and unauthentic. If, therefore, the bor¬ 
rower reffore the identical fubjedt of his loan in a perfect ftate, 
the lender is bound to receive it, and the debt is thereby difehar- 
ged, although the current value of the article may have fuffered 
partial diminution ; but if any blemifli or defeat, either in the ef- 
fcnce or the quality be proved, he is not bound to receive it. 
With regard, however, to articles of the clafs of DiJJimilars #, the 

obligation 


<SL 


* The diftin&ion, which is here pointed to (and that rathe* obfeurely by reafon of the 
elofenefs of the original text) between commodities of the clafs Similars, or of which all the 
unities arc alike in quality and value, and thofe of the clafs I) issi mi la rs, or of which the 
unities are different in quality and value, is of confiicrable importance in the Mohummudan 
law, with a reference not only to contra&s of Kurz loan, but alfo to many other obligations. 
The ground of the diftin&ion, however, in this cafe, does not at all appear in the text, nor 
does the latter paffage of the text, as literally rendered, appear to have any immediate con¬ 
nexion with w hat precedes it.—The following expofition therefore from the fame author 
another of his works may not perhaps be confidered fuperfiuous .— <c If a borrower reftore 
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...obligation on tbc)I«R<fcr to receive back his own identical property 
• is fubje£l to difficulty..and doubt. 

'Stipulation *> lK a perfon imke. a .loan by inftalments at different .periods, he 

$?&$$$ is nevevtlielefs.entitled to demand the whole amount at once, and 
m provifion in st co.ntraa of loan to fufpend the payment to a fu- 
ture period, is binding upon either of the parties. I he lame ex- 
*aly is the cafe with regard to every debt immediately due, and 
to every debt originally fufpended till a future period, the term of 
which may have expired; for no further fufpenfion of it can be 
binding, whether agreed to on condition of an augmentation, or 
otherwife j ai>d>d n this, refpedt, loans, compenfations for lofs, the 
price of an article fold . claims of hire or rent., do.wcr, and compen- 
lotions for d^flbfurtion oi the marriage vow, are all to be considered 
as prccifely in.the fan.opredicament. At the lame time it is more 
proper and commendable,, where a provifion to tnis cfftfl may be 
made, that the parties fhould abide by their agreement; and it is 
perfe&ly leg?! , to admit and receive a difeount for the prompt 

ft the identical thing which was lent to him, and it be of the clafs of ftmilars, the lender is 
«< bound to receive it, whether the current value be diminilhed or increafed; becaufc ftill it 
« mutt approach nearer to the thing, which is his tight, than any Cmilar article, which could 
«.be offered. But,if the fubject of the loan be of the clafs of difunilars , .the- queftion, whether 
ii or not the creditorbe bound to receive the identical thing, is liable to oppolite folutions. 
« becaufc, in the firft place, a fuMitution ctf the value being incumbent on the debtor, only 
' « when the identical tiling cannot be lettered, it would follow that a restitution of the identical 
•• thing fhould produce an acquittance of the obligation, or in other words that the lender Ihould 
•• be bound to receive it; but, fince on the other hand the borrower could not be compelled 
« to reltore the idcnticdl fubjec't oi the loan, and might fubftitute the value of it although it 
« remaincdin'his poffeffion, (becaufc the original transfer was abfolute on the part of the lender, 
„ and his rght to the value was fubftituted in exchange for the property fo transferred), it 
« would appear to be equally conformable with llrift law and juflice, that the lender fhould 
ti not be compelled to receive the identical thing; but fhould be held to he entitled to the 
.»< value, which, was his cftablidied. right in virtue of the loan.”—Vide Txzktr&t-otl M»ba. 

« ah exigible demands may be fufpended till a future period, agreeably to the oppofite fedt, 

^nfi stimr.-eclv a loan.—Vide KiUUTos’s Hetty*, Vol.II, page 4H7. 

4 f payment 
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payment of every debt the term of which may not have expired* 
as alfo to make prompt payment of fuch a debt by mutual con¬ 
fers of the parties, without any difcount whatfoever. 

A Kurz loan of articles of weight and meafuremcnt of capa¬ 
city is lawful by unanimous affent, as alfo that of every commo¬ 
dity which may lawfully be difpofed of by Su/iim; and further, 
of dijjimilars ; fuch as jewels, animals, and the like; although the 
Shaikh would appear to have prohibited the loan of articles of this 
clafs. Slaves, alfo, whether male or female, may legally be dif¬ 
pofed of by loan"', and females, as well to a perfon who is related 
to them within the prohibited degrees (fuch as a father and 
brother), as to a perfon who is not related to them, at all. 


If is unlawful to make a loan of articles of weight or meafure- 
ment of capacity by computation or guefs, and in like manner if 
the quantity be eftimated by a particular veflel or done, referred 
to at the time, but of unknown meafure or weight and hot com¬ 
monly applied to that purpofe, the contrafit is- null and void; 
and-in a a\fa older burns, for example, which are ufually reckoned by 
iUwaber, it is neceffary that the number knt'fhall be fpecified, and 
that the repayment be made by this ftandard alone : but if they be 
lent by a ftandard of weight, the repayment mull be> made by 
weight. The fame principle applies to every other article of 


* Mr. HiMttTOK appears to have miftaken the: nature of a Kurz loan, as dsaasd by Mo- 
hummudan lawyers, and explained in many parts of Ins Text, although not coaftituting the fub- 
jefl of a feparat’i title in that work. In a note to page 4S7, Voi. II, hs* define} it to be a lotto 
of Monty only.-, which is evidently inaccurate, becaufe in feveral parts of his .work, the legality 
of borrowing other articles is dated, and particularly in Vol. II, page $ii> that of a loan ot 
fiefh 1 y weight, , , 
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tale, the number of which muft be fpecified and known at the 
time of lending, otherwife the con trait, is invalid. 

It is to be obferved in every cafe of a Kurz loan, where the 
fubjeit is of the clafs of Jimilars , that a Jimilar article muft be 
reftored if it can be found ; whether it be of a nature eftimable by 
■weight or by rueafurement of capacity or otherwife, and whether 
the price of'fitch an article be higher or lower than at the date of 
the loan: and where a Jimilar article cannot be found, the debtor 
muft refund the value which it bore on the day when fuch articles 
became fcarce or unprocurable. It is otherwife with regard to 
the repay ment of a loan which did not come under the clafs of 
Jimilars ; for here the lender can only be entitled to demand the 
value which - the thing bore on the day on which it was given to 
the debtor, and if the parties differ as to this amount the debtor’s 
word muft be preferred. 

A Kurus loan of bread is authorized, either by tak or by 
weight •, and if it- be made by tale , the fame ftandard muff be 
tifed in the repayment; as in like mariner if it be made by 
weight, the repayment muft be made by the latter ftandard ; but 
if the parties ftipulate for the rellitution of a greater quantity, or 
of a better quality, than, that which is the fubjeSt of the loan, 
the contract is illegal and invalid. 

If two or more perfons poflefs in partnerfliip a well or refermir 
of water which they have a right alternately to rife, and one of 
them finding occafion to water his field when he is not entitled 
to do fo, fiiould borrow the turn of auother on condition of 


giving 


misr/ty 
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giving up his own right when the time of excrdfing It arrives, 
this tranfa&ion is fully authorized by the Jaw. 


<SL 


If a perfon acquire by a Kurz loan a flavc, whether male or 
female, who is related to him in fuch a degree, as that freedom 
muft follow his pofleffion, the contrail of loan is legal, and the 
Have becomes immediately free in virtue of the borrower’s feizin. 
Further, in the cafe of a female Have acquired by a Kurz loan, it 
is lawful for the borrower to have carnaL connexion with her, 
after purification if this be neceflary, in the fame manner as if 
acquired by purchafe. 


Slavev become ' 

free if acquired 
under a Kurxi 
loan by their 
relations, in the 
finite manner as ’ 
if required by 
purchafe. 


A borrower rf a 
fcmiitr Have 

may carnally #it* 
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If a debtor be reduced to poverty, and unable to diTcbarg: his 
debt without further affiftance from the creditor, and he (the cre¬ 
ditor) with a view to the recovery of his original claim make a 
further advance to the debtor on condition of his difeharging by 
monthly infhilments a certain proportion of the whole, this a- 
greement is lawful and valid. In like manner, if a perfon be in¬ 
debted to another in a quantity of grain, and the creditor lend 
him a fum of money to purchafe the grain and difeharge his ori¬ 
ginal obligation, this allots fully authorized by the law. If, a- 
gain, a perfon being defirous of fending money or provifions to 
his family at a diftance, lend to another who is travelling thither, 
the amount or quantity which he may wifh to fend, on condition 
that the borrower lhall repay it to his family, this contract is 
valid and binding in law. Further, if the proprietor of ground 
lend a fum of money to his farmer or labourer for the pur¬ 
chafe of cattle or implements of hufbandry, or to buy feed for 
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Hs farm, without exprefsly ftipulating * for their application to 
this purpofe, it is fully authorized by the law. 

If a perfon borrow from another a certain number of derbums, 
and then purchafe with them from the lender fomc article of mer- 
Chandile, after which the derbums are found to be bafe or imper¬ 
fect money, in this cafe the contraft of fale is neverthelefs valid 
and binding, and the feller has no recourfe on account of the defi¬ 
ciency or bafenefs of the price, provided that the derbums have been 
fpecifically referred to at the time of the fale, and the feller have 
known their defed when he lent them; but if, on the other hand, 
the fale have been concluded without fpecific reference to the 
price, or merely for a certain number of derbums deferibed as to cur¬ 
rency and value, and the feller have received his own, not know¬ 
ing them to be defe&ive, here he is entitled to demand in terms 
of his fale, derbums that arc totally free from defed, and confe- 
quently thefe may be returned to the buyer, who at the fame time 
has his relief by paying them back in difeharge of his loan j but 
the price of the article which he has bought ftill remains as a debt 


* The ground of dilUadion between this M and the three cafes preceding, where a ftipula- 
tion nearly fnnilar is tolerated by the law, does not appear in. the Text, nor in any other treatife 
which the tranflator has feen, and can therefore be fuggefted by the tranflator only on the autho¬ 
rity of his Mvuluveesy which however would appear to correfpond to the general principle 
which .regulates a loan by the Mohummudan law, viz. that any excefs or exclufive benefit fti- 
pulatcd to the lender, is ufurious and illegal. From this principle it might obvioufly follow, 
that whiift a fecond advance for the purpofe of difeharging a former debt, a loan of money do 
difeharge an obligation for the delivery of grain to the lender, an advance of provifions to be 
repaid in a diftant country, or of money to purchafe* implements of hufbandry, for the purpofe 
jp£ cultivating the lender's, farm, were all fully authorized as involving a mutual benefit to both 
the parties, fince the difeharge of a prior obligation is obvioufly a benefit to the debtor, and 
To on, as to the other ftipulations; ftill a particular reftri&ion or prohibition of the borrower from 
ufing his implements of husbandry, or from fowing the feed in any other than the lender's land, 
as confining the benefit to the latter alone, would ferve to invalidate the contra#, 


upon 



upon him, which he is bound to difcharge in good and firfficient 
money. 

If a peifon make a Kurz loan of any property to another, and 
add, “ when I die, you are exempted from the debt,” this is con¬ 
sidered by law as a bequeft; but if, on the other hand, he fay “ If 
**• I die, you are exempted from the obligation,” this exemption 
can have no force in law. 

If a perfon lend ninety derhums on condition of receiving' an 
hundred in return, but of the fame weight and value with the 
ninety which he lends, this contrail is legal and binding, if the 
derhums be current only by a ftandard of weight; and even if they 
be current alfo by number, the law is precifcly the fame, but if they 
be current only by number the contrail is illegal and invalid. 

If a perfon fay to another, “ procure for me from fuch a one 
'* the loan of an hundred derhums , and youfhall have ten for 
' * yourfelf,” this provision is legal and binding, being merely the 
promife of a reward for the performance of a legal ail. If, on the 
other hand, he Ihould fay, « become furety for me to the amount 
“ of this debt and you fhall have a tboufand/’ this flipulation 
according to the prevalent opinion is illegal; becaufe a furety 
in virtue of his obligation of bail becomes perfonally xefponfible 
•for the debt, which if difeharged by him mull be repaid by the 
principal debtor, like a loan; and confequently the furety in 
this cafe would receive back the amount of the original debt, or 
rather of his own loan to the debtor, with a gain or augmentation 
of the amount of it, which is ufurious, and prohibited by law. 

If 
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If a perfon borrow derbums or detnars , he is bound to make 
payment of the loan in money of the fame weight, quality, and 
currency, if Tuch can pofliibly be bad. If, however, that particular- 
currency or coinage be done away, and another be fubftituted in 
its Head, the creditor cannot m this event demand an equal 
quantity of the new currency, but mull be fatisfied to receive 
either his own identical money, or the value which it currently 
bore - at the period of the loan. Such alio is the opinion of the 
Shaikh, and it is confirmed by authentic tradition. There is how¬ 
ever a report from the Imam, Rbza*, on whom be peace, but 
of which the authenticity is not eilablifhed, which tends to fup- 
port a different opinion, viz. “ That the debtor is bound to repay 
“ in the currency of the prefent time, as having borrowed mo- 
“ ney which was then current ampngft mankind. 5 * At the fame 
time it is to be obferved, that, even admitting the authenticity of 
this report, its real meaning may not at all oppofe the fuff decifion ; 
and the Sha kb, accordingly, has reconciled them by explaining 
the fenfe of the latter to be, that the creditor is certainly entitled 
to receive payment in the prefent currency, but only of the 
actual value of his loan at the time when it was made; becaufc 
it is poffible that the former currency may be aboltilled alto¬ 
gether, fo as that one derhum of it may not be found in any 
place; confequently an obligation either to reftore or to receive 
it would be vain, and therefore the value of the loan muff 
be repaid in money of the prefent currency : but it the xormer 
currency do ftill exift, and the borrower offer to reftore the iden¬ 
tical money which he borrowed, the lender in this cafe cannot 
demand his repayment in the prefent currency. 

* The eighth 1mm (ton of Moosa Kasem) formerly mentioned—Vide Preliminary 
Wcourfc. 'If 
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If a pcrfon make a Kurz loan of any property in one city and 
demand reftitution of it in another, the debtor is not bound to 
bear the expenfe of remitting or tranfporting it thither, but if the 
creditor merely demand the value of the article which he lent, the 
debtor is bound to repay it. Upon the lame principle if a debtor 
fhould voluntarily tender a iimilar article in another place, the 
creditor may decline to receive it, whether it be of a nature 
requiring the expenfe of porterage or not. 


<SL 
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If one Zimmee , or tributary infidel, make a Kurz loan to another 
of a quantity of wine or intoxicating liquor, after which both 
or any one of the parties embrace the faith, the contrail of loan 
in this event is rendered null and void ; and the debtor is no long¬ 
er bound to repay any thing on account of it, whether he, or the 
creditor, have embraced the faith. 


A Kurrt loan nf 
prohibited wareit 
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mee to another, 
in invalidated by 
cither’s embrac¬ 
ing the faith.. 


The Zukdt upon the fubjed of a Kurz loan, fo long as it may Ztikdt fit 1 the 
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remain entire in the borrower’s hands, if it be of a nature upon *y£Xluo«£ 
which this duty is exigible, is due by the borrower alone; but 
if a provifion be made for the payment of it by the lender, the 
Shaikh maintains that it is valid, and that the lender js bound for 
the amount; the prevalent opinion however, is contrary to that 
which is maintained by the Shaikh*, 


And if ftipwtut- 
cd Co be paid by 
the lender, the 
contrail is mill* 


* Namdy, that fach a provtfion is totally invalid* and that the borrower alone h {till botinA 
for the Zukut* 
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creditor isibfeii 
—What is in¬ 
cumbent on 
b«s»» 


If a pcrfon be involved in debt and his creditor be abferst, 
fo as to prevent the debtor having any knowledge or information 
regarding him, it is Hill incumbent on the debtor to preferve the 
intention of difcharging his debt, and to fet afide the amount 
of it by his will, to be repaid (in cafe of his own death) to the 
creditor lhould he appear, or to his heirs when his death fhall 
be afcertained. Further, it is tfie duty of a debtor in fuch a cafe, 
to make diligent fearch and enquiry for his creditor ; and if this 
prove fruitless, to bellow the amount of the debt (agreeably eo- 
one opinion) as charity in his name* 


A debt cannot 

be employed- in 
tli; way of Mo- 
%ar$bxt before 
teiaifl. 


A debt cannot become the determinate property of the 
creditor, but by feizin, and therefore it is illegal to difpofe of it 
in the manner of Mozdrubill f before the creditor have obtained 
po0elTion ; in other words, if a debt be fo transferred to a third 
party, the deed of Mozarubut is null. 


* The firft four of the cafes here quoted,, are taken.from the Shut ay a. 

+ Moxaruhut is an. important title of the Mohummudan law, which was omitted like man/ 
Others of great importance, by the compiler of this Digeft, and has been introduced by the trjinf- 
lator, vide Book of MozariibuU HThc term figniiks factorage, as nearly as it can be rendered In 
oftr language. It is properly a copartnerlhip of Hock and labour, as where one perfon com- 
mits to another a fum of money or other flock, to be employed in trade under his exclufire 
management, and they both fhare the profit in certain proportions regulated by a formal coiv. 
tratt. To the validity of this contraft, it is an indifpenfable condition, that the capital flock bs 
fjkecrjicyUy made,over to the faftor at the time, and hence the employrnenkof a.aW^in this mode 
is illegal as above Haled., 


u 
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If a Zimmee, or tributary infidel, fell any property which it is 
unlawful for a Mooflan to poflefs, fuch for example as wine, or a 
hog, he may legally apply the price of it in payment of his debt 
to a believer ; but if a Moojlem fell fuch property, or ufe it in any 
manner whatever, it is obvioufly illegal and null. 


<SL 


If two perfons, joint creditors in a debt due by feveral debtors, 
mutually agree to a partition of their right, by afluming each to 
himfelf exclufively one or more of the debtors, this agreement is 
null; and whatever amount may be recovered by either of the cre¬ 
ditors, is the joint property of both as before; and alfo all lofs 
fuftained by either muft fall equally upon both *. 


C.if. of dWri- 

hution of debt 
by tw> j lii: 
creditors. 


It is null. 


The debts or obligations of an abfent perfon may lawfully be 
difeharged from his property by the judge, at the inftance of a 
creditor eftablifihing his claim by proof and giving indemnifi¬ 
cation. This dofilrine is eftablifhed by exprefs tradition in 
the following words : “ Of abfent perfons the debts muft be dif- 
“ charged it they be eftablifhed by proof, and their property may 
“ be fold for this purpofe by the judge ; but a claim is ftill open 
** to fuch perfons after their return, and in order to fecure this 
“ claim their property muft not be furrendered even to the cre- 
“ ditor eftabliftiing his right, Unlel's he find fecurity for the amount 
“ of it, or be himfelf in opulent circumftances,” Some authors 
have preferibed the neceffity of the creditor’s making oath to the 
juftice of the debt, in addition to his. eftablithing it by proof, as a 
further precaution for the fecurity of the abfent debtor. 


Ic Is lawful In 
certain calcs for 
the judge tJ fell 
an abfent ileb- 
tor’s eilV ci •i tor 
difeharge of his 
obligation*. 


All that remalaS’ q.)T this ftftion is taken fro'rfrt-h^-^ 'Co. hnvs nta'ry. 

Bb 


If 




0oufe an<3 + 
jnale attendant 
of a debtor, not 
to be attached 
for hit debt* 


ft is unlawful to 
prefi or impri¬ 
son an indigent 
f^bior. 


If a perfon voluntarily difeharge the debts of a perfon 
deceafed, the original debtor is thereby completely abfolved by 
unanimous afient, on tbs ground of an authentic’* tradition; and 
confequently he is not fubje& in a future ftate to the punitlrment 
of an infolvent debtor, although he leave no property behind him, 
unlefs he have wafted his property for vicious purpofes and aban¬ 
doned the intention of difeharging hi.? debts. To this effect it 
may be gathered from feveral reports. 

The houfe and female flave of a debtor are free from attach¬ 
ment by his creditor, and can never be fold for the purpofe of 
difeharging his debt, unlefs the houfe be larger or more valuable 
than the debtor can properly require; in which cafe, (agreeably to 
forae authors,) a portion of it may legally be fold* 

It is unlawful for a creditor to prefs or importune an indigent 
debtor, and to imprtfon or to reftrain him by conftant perfonal atten- 

W'. 

dance. This prohibition is conveyed both in the bookt and the tra¬ 
ditions; but its application has been limited by the two SudooksJ, 
and by Hvlubee|], who maintain, that a debtor who has for vicious 
purpofes wafted his means, may legally be imprifoned for debt. 
Further, if an indigent debtor be thus fued and threatened with im- 
prifonment, he may lawfully deny the debt, and even fwear to the 

* Arab. Nu/urr, literally gnod, and technically a tradition of the fecond order of authenticity, 
or duffed next to Suheth, formerly mentioned in p. I7z-—Vide Preliminary Difcourft. 

+ Vide page 70. 

$ Alex Ebne Babuveyhi, and his fon Mohummud, two juridical writers of great 
authority—Vide Preliminary Difcourfe. 

| Aeoo Sulah lurnamed HiHf/BE* from the place of Iris birth Hulul or Aleppo —Ibid. 

non-exiftence 





non-exiftencc of it, with a mental refervation and intention of 
difcharging it when he fhall polTefs the means of its dilcharge. 
Such at leafl is the opinion of a number of our lawyers; but 
Hulubee has added, as a condition to the legality of this ev&fion on 
the part of a debtor, that he fhall firft inform his creditor of 
the predicament in which he Hands, and of his intention to take 
advantage of th.c above permiffion of law. 

If a debtor be poffeffed of any art, profeffion, or calling, or 
be capable of bodily labour*, he may lawfully (according to 
one opinion) be compelled to exercife his talents or ftrength for the 
dilcharge of his debt, and after retaining a moderate provifion 
for himfelf and his family, to appropriate to his creditors the 
furplus of his gain. This do&rine is fupported by tradition, 
and particularly approved by ALLAMAf, who maintains, that “ no 
“ artift, or perfon capable of labour, can come under the legal 
«• defeription of an indigent debtor, and for this reafon the ap- 
“ plication of Zuhdt to fuch perfons is expreffly prohibited by 
“ law.” A different opinion however is maintained in the 
Khdaf. 

Indigence of a debtor is eftabliflhed either by the acknow¬ 
ledgment of the creditor, (which however can only operate * 
as to his own particular right,) or by the pofitive evidence of 

* The word in the original is Moktufib, which fignifies “ a perfon acquiring profit or gain 
«by any means wliatfoever,” 

t A I. lam a Hillee, author of the Tuhntr and of many other juridical works formerly 
mentioned—Vide Preliminary Dilcourfe. The work here alluded to is the 

Bb 2 witnefles 


A perfon pof« 
fefling any arC 
or calling* or 
even capable of 
bodily labour, i$ 
not confidercd 
by law as an in¬ 
digent debtor, 
and may there¬ 
fore lawfully b« 
compelled to 
work in dif- 
charge of hi» 
debts. 


Indigence of » 

debtor how ef- 
tabliftcd# 







Should the deb- 
tor b? uruble, to 
prove hr. In fid- 
.vency, he m\f 
lawfulJy be im.v 
priioncJ. 
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wi tneiTes, who have full and perfect in forma 1; ioi> from ;conflant 
habits of intimacy refpeding t he debtor’s mod private and fecret 
concerns- This evidence mu it further tend to efhiblifh podtive 
fids from which the negative of his poffefling property may 
be deduced ; for a general attefhtion of the negative is not to be 
admitted in law, as being an indefinite expreffion. Again, it a 
debtor be known to have pofleffed property at one time ; or, if 
the origin of the debt be property delivered to him by the 
creditor, and he have no evidence to adduce of his prefent 
indigence or infolvencyfame authors have maintained that he 
may be imprifoned until his indigence {hall be proved, becaufe 
the probability or natural con'clufion is'in favour of the property 
being {till in his hands. Others, on the contrary, maintain, that 
the creditor mud make oath, that the property has not peri died 
or been loft in the debtor’s hands, before he can attach his per- 

, ■ s 

fon.; and that if evidence of the lofs be adduced, the decree 
mud of courfc be in favour of the debtor, although the wit- 
nelTes fhould not be acquainted with the general date of his 
.private affairs. Whether again, in addition to fuch proof either 
of particular lofs, or of general infolyency, as in the two cafes 
above deferibed, an oath of the debtor himfelf can be demanded 
by his creditor, is a quedion upon which our lawyers have 
differed in opinion. The Commentator* upon this paiTage 
dates, that ‘ A llama in one paffage of his lu-zkera has main- 

* tained the negative, becaufe fuch a demand would obviou'fly 
‘ imply an imputation offal fehood againfl the witneffes, and is 

* repugnant to the faying of the Prophet, “ evidence is incumbent 



Oa the Mvfatech) which is the text here quoted* 




on 





MiN/sr^ 
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“ on -the claimant;, and an oath on him who denies y but in another 

* padage of the fame work, this author has ex prefled a different 
4 opinion, for he maintains, “ that the evidence of a particular 
“ lofs does not prevent the creditor’s demand of art oath, whereas 
“ a proof of general indigence orinfolvcncy does; hecaufe, in the 
“ di d inflancc, as the evidence only proves the lots of a particular 
“ article of property and the creditor may dill affert th^it the 
“ debtor poffdTrs other means, this affertion mull be refuted by an 
“ oath; whereas in the fecond, the teftimony of the witneffes to the 
“ general and abfolute indigence of the debtor is like the creditor’s 
“ own acknowledgment of the debtor’s poverty, made without 
“ advancing any other ejairn.” * The fame author however in 
' his other works has admitted, in concurrence with Mohukkek*, 

£ a decifion wich is direflly oppofite to the above, viz. “ that the 
“ debtor’s oath may be demanded in addition to the proof of ge~ 
“ neral poverty, and that the creditor cannot demand it after a 
“ proof of a particular lofs; becaufe, the proof of general poverty 
“ does not remove the probability of the, debtor’s poffeffing any 
** one particular article of property, nor is iuch general teftimony 
“ falfified by his poffeffing it, and confequently he may be called 
“ upon to make oath ; contrary to the evidence of particular lofs, 
“ which leaves no ground on which the creditor could effablifli 
“ his claim.” *' This latter doctrine is by far the mod generally 

* approved -f. 9 


* Author of the Shurayd —-Vide Preliminary Difcourfe. 

+ The whole of the above cafe is obvioufly foreign to the fubjeft of the prefect tide, and im- 
- mediately connefled with the laws refpccting u Infolvent Debtors, which form a diltinil title 
itl all the juridical works of this fedl, and accordingly will be found under that ncad Vide 
Book IV. 

If 
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If twopetfom be 
indcbiedby fimi- 
lar obligations to 
each other, any 
one may forcibly 
retain the other’* 
right in com* 
penfation or ex¬ 
tinction of hi* 
own, but where 
the debt! are 
•f a different 
nature, mutual 
content is re¬ 
quired. 


Sewin however 
>n boih cafes i* 
unneceffary. 


A creditor may 
retain and apply 
any property 
belonging to hi* 
debtor which 
may fall into 
his hands, hi 
fatisfa&ion of 
his claim, fliould 
the debtor deny 
lit 
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If two perfons be indebted to each other in equal and fimilar 
amounts, or for debts which correfpond both as to fpecies 
and quality, each may in this cafe lawfully retain the right of the 
other in compenfation of his own claim, provided they be both 
actually due and exigible at the period of fuch retention. If, on 
the other hand, their reciprocal claims be different either in fpecies 
or quality, or as to terms of payment, one being a&ually due and 
exigible, whilfl: the other is fufpended till a future period; or both 
being alike fufpended, but till different periods; or both being of the 
clafs of dijfvmilats*! here nocompulfive detention upon either part 
can legally take place, but the parties may mutually agree, even in 
thefe cafes, to the reciprocal extin&ion of their debts: and there 
is no necefiity for mutual feizin, nor for that of any one party, in 
order to the valid acquittance of both, whether the obligations be 
for money, or for any other commodity whatfoever. 

If a debtor deny the claim of his creditor who happens at the 
time to poffefs, or afterwards obtains poffeffion of, fome property 
belonging to the debtor, it is lawful for the creditor in fuch a cafe 
to retain and apply fuch property in fatisfaCdion of his claim : and 
this authority is eftabliflied not only by many authentic traditions, 
but alfo by the text of the Koran in thefe words, “ And whofo- 
«< ever tranfgreffeth againft you, do you alfo tranfgrefs againff him 
41 in like manner.” There is further no diftin&ion as to this 
point, whether the debt due, and the property which is attached by 
the creditor, be of the fame fpecies and quality or not; provided 

* Arab. Keemee oreftimable by value, oppofed to Mfoe or estimated by jtmilaritj, a diftin&ion 
which has. already been at conftdeiable length explained* 

the 
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creditor have no other means of fecuring the payment of his 
debt; and this by the unanimous affent of our lawyers, on account 
of the general terms in which the authority has been convey. 


ed. The creditor therefore, in all fuch cafes of legal attachment 
where the property attached may be different from his debt, is 
entitled either to appropriate the article jfo retained at its due va¬ 
lue in fatisfaftion of his debt, or at his own option to difpofc of 
it by fale and to apply the price in purchafing a fimilar article. 
Further, this right of retaliation or retention, as well as that of , 
appropriation or fale of a debtor’s property, is totally indepen¬ 
dent of the Hdkem, or judge j though it be more commendable to 
make a reference to the judge, where this reference on die part 
of the creditor may be practicable. On the othci hand it is 
to*be obferved, that if a creditor have once made a regular claim 
againfl his debtor, and the debtor have taken his oath to the non- 
exiftence of the debt, no future right of retaliating or attaching tnc 
debtor’s property can cxift, becaufe the claim is legally extinguish¬ 
ed, and alfo by exprefs tradition ; and confequently the decifion 
which is contained in the following traditional report, “ I hated 
« to the Imdm Jafer Sadek, that a man, who owed me money, 
«• had denied and fworn to the non-exiftence of the debtj inquir¬ 
ing whether if any money of the debtor’s fell into my hands 
* it would be lawful for ipe to feize and to attach it ? lo which 
the imam replied in the affirmative,” muft clearly have pro¬ 
ceeded on a cafe, where the debtor had made oath of his own ac¬ 
cord without its havingbeen regularly demanded of him by the cre¬ 
ditor. From this right of retaliation or retention in a creditor with 
regard to the debtor’s effects depofits are excepted, as well by 

reafon of the duty which every perfon owes, of faithfully difeharg- 

ing 




it 


D<pofits excepe¬ 
ed from the 
rule* 
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ing the truft which may be repofed in him, as in obedience to the 
following precept, which is contained in two authentic reports:— 
“ If a perfon prove treacherous to you, betray not your truft to 
* 1 him in return, and be not yourfelf guilty of what in him you 
“ pronounce to be a vice.” Some authors however have main¬ 
tained, that the appropriation of a depofit in fuch a cafe nutft be 
confidered merely as abominable, by combining; the effect of theft 
traditional maxims with that of others which have a tendency 
to authorize it : but this combination does not appear to be correct, 
and a different expedition of the latter authorities would obviate 
the Teeming contradiction, without recourfc to fuch an inference. 
Further, it has by fome authors been advanced, that if a creditor 
have proof to eftablifh his claim before the judge, and if a regular 
fait at his inftance for this purpofe be practicable, the right of re¬ 
taliation or retention can never be fanClioned by the law : becaufe, 
a power or authority over the property of another perfon being 
contrary to radical principles, it muff be limited to cafes of necdlity 
which does not in this inftance exift; and becaufe, a perfon refuting 
to difeharge his debts is fubjed to the jtirifdidion of the magis¬ 
trate, who is the legal guardian of rights, and may ad as he thinks 
proper. To this argument however it maybe replied, that po- 
fitive tradition fubverts in every cafe what may be conlidered to 
be the radical principles of law; and that the power, thus enjoyed 
by a creditor, of recovering his own right, fuperfedes the neceffify 
of judicial reference, as obviating the jurifdidion of the judge. 
In addition to all which, we have a tradition, which authorizes the 
perfonal punilhment and difgrace of a debtor who poftpones the 
payment of his debt, while pofleffing the means ot difeharging it. 



It 
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It is to be obferved, that every debtor, or perfon who poflefles 
the property of another, may legally decline to make payment of 
the debt, or delivery of the property, until witnefles fhall be af- 
fembled whofe teflimony may obviate all future claims. Some 
authors have maintained a diftin&ion upon this point, viz. “ that 
“ where the debtor, or perfon holding the right of another, is in 
“ a fituation where his own word and oath would be fufficient to 
** cftablifh his acquittance, as, for example, in the cafe of a truftee, 
“ he is not entitled to fufpend the delivery until witnefles (hall 
“ be called ; ” and others, on a flmilar principle, have pronounced, 
“ that where a creditor has no other proof than the oath of the 
“ debtor to eftablilh his claim, there can be no pretext for 
4 * fufpending the payment of it.” The firft opinion however 
is the moft approved ; becaufe the neceflity of taking an oath mud 
be confidexed as an injury to moft men, particularly to perfons of 
refpeiftability ; and it is in order to avoid this, that the debtor 
Ihould call witnefles to his difcharging the debt. 

All debts or obligations of whatever nature become immediate¬ 
ly due and exigible upon the death of the debtor ; but the deceafe 
of a creditor, according to the prevalent opinion, has no fuch 
effeft in law. Upon the firft maxim all our lawyers are agreed, 
and the principle of the decifion is this ; that if the pofleflion of the 
heirs, and their power over the eftate, were authorized before the dif- 
charge of their anceftor’s debt, the rights of creditors would be in¬ 
jured ; whilft on the other hand it would be equally unjuft: to fuf¬ 
pend the right of fucceflion in heirs until the debts or obligations 
of their anceftor fell due; more particularly, (ince the diftribution of 
inheritance is rendered dependent on the difeharge of the teftator’s 

C c debt 
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A debtor U no* 
bound to make 
payment except 
before witnefles 
whofe teftimony 
may cfabliih hi| 
di/charge* 


-Al! debts be* 
tome imrnedi- 
ately exigible by 
the death of thi 
debtor* 
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But not by the 
death of the ere* 
ditor. 


§§ 

debt by. this exprefs text of the Koran, “ After the legacies he 
“ may bequeath, and all his debts fhali be paid*.” Further, 
were it otherwife, a transfer of the debt or obligation from the' 
faith and perfon of the deeeafed to that of his heirs mull neceiVa- 
rily be inferred ; whereas agreeably to our law, no debt can va¬ 
lidly be transferred without the confent of the creditor 1. But above, 
all, the maxim i3 eftablifhed by many exprefs and authentic 
traditions, of which the two following are fufficiently decifive i 
« If a perfon be bound for a debt payable at a future period,. 

** and die before the expiration of the term, his debt becomes 
«« immediately due:” and “ when a debtor or borrower dies, 

“ the debt or loan mud be immediately refunded.” With refpecl 
again to the fecond part of the maxim above dated, viz. that the 
death of a creditor has no effeft in law to counterad the original 
fufpenfion of the debts which may be due to him, the principle 
on which it proc^cis is this; that the radical nature of an obli¬ 
gation requires mutual adherence to the terms of it; and that an 
heir can only inherit the property or right of his anceftor as it 
Hands, which, in this cafe, is a right fufpended til! a future period; 
and confequently the heir mufl inherit it, iubjed to that fulpen- 
fion. An oppofite dodrine however has been maintained by 
Hulubee $ and others, on the ground- of this traditional report* 

«< When a man dies, all debts and obligations due, either to him, 

“ or by him, become immediately exigible/ but this report is. 
confidered to be weah and unauthentic. 


* Vide Book of Inheritance. 

+ Vide Book of Transfer of Debts. 

J Aboo Socah formerly mentioned. 
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It is a prevalent opinion amongft our lawyers, that rights of 
property cannot be loft by prefcription, or by a delay to claim 
and demand them, whether this delay be founded on a neceflary 
caufe or otherwi'fe. Sudook however has maintained, that “ If 
,lf a perfon abandon his houfe, manfion, or ground, in the poflef- 
“ fion of another, for the fpace of ten years, without fpeaking 
t( to, demanding of, or molefling, the pofleftor during all 
*'* this period, the right of fucli original proprietor is thereby 
entirely Joft, and he can never afterwards be heard in any 
claim for its recovery.” In fupport of this opinion two 
traditional reports have been adduced, but they are eonfidered. 
as by no means authentic*, 
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Prefcription does; 
not operate in 
Mahummudan 
law according to 
the prevalent • 
opinion. 


It is unlawful for a guardian to lend out the property of his 
ward, unlefs it be manifeftly for the benefit of the infant to do 
fo, as where he may juftly apprehend, the loft or deftrudion of 
the property by retaining it in his own hands ; and even then it is 
incumbent on the guardian to be careful that the perfon to 
whom the loan fhall be made, be opulent j that a pledge be 
taken for the amount, and that witnefTes: be called to at'teft the 
deed. A tradition however is recorded, which authorizes a guar¬ 
dian to borrow for himfelf the property of his ward; but this 
authority is limited to a cafe where the guardian is in opulent cir- 
cumftances, and the advantage of the ward, may be proved')’. 


* Thedoarinc of prefcription does not appear at all in the Htdayd. There arc however 
various opinions to be found on this important queftion' in other works of the oppofre Code,, 
and the raoft prevalent decifion ol that Code is in conformity with the doctrine full abrve 
Itated. 1 he regulations ol the Supreme Gsvttrnmcnt of India refpefting it arc calculated to 
prevent vexatious litigation, 
t Vide Book of Sale, page i6> 
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Of Debt incurred by Slaves. 


A flm ba* 
property in the 
eye oflaw, and 
can come under 
no obligator) ref- 
pefling it of any 
nature whatfo- 
ever, without 
authority from 
his triafler# 


JUaVei. are of 
two defcripdonj, 
jMSzoon and 
Cbeyr Maxoon. 


The latter are 
univerfally dif- 
qualified from all 
a<£f* except di. 
vorce and Kboo • 
/*. 


Power* of a 

jfrT&xoeu flave 
Refined. 


A Slave cannot legally acquire or poflefs any fpecies of proper- 
ty, although it be veiled in him by his mailer, nor can he lawfully 
difpofe of his own perfon either by hiring himfelf to another, or by 
contracting debt, or coming under any perfonal obligation of what 
nature foevei j and further, all ads or deeds relating to property 
which is even actually in his hands at the time, fuch as file, gift, 
loan, and the like, if they be executed without the authority of his 
mailer, are abfolutely null and void. Slaves however are of two 
deferiptions Mazoon, that is, licenfed by their mailers to aCl j and 
Gkcyr Mazoon, or unlicenfed, that is, having no power or authority 
whatever. Refpeaing the latter defeription, it is to be obferved, that 
they are univerfaily debarred from every exercife of right, and can 
perform no aCl or deed without exprefs authority from their mailers 
except thofc of divorce and Khoola , to both which a flave is com¬ 
petent by law, nor can they even accept a deed of gift or bequelt; 
and all obligations of bail, purchafe, and the like, which maybe 
executed by them' are totally illegal and invalid. 

A Mazoon ft ave, on the other hand, having a Iicenfe from his 
mailer to trade, may legally and validly perform every aCl and 
deed which is comprehended under the term (‘Tejarut) com¬ 
merce, or which is neceflfarily connected with the nature of it. 


* Thi6 Chapter is taken from the Tubrtcr , 


He 
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He cannot therefore contract himfelf in marriage, nor hire him- 
fdf to labour for another'; and if any particular line of commerce 
or trade be pointed out to him, he cannot legally exceed the 
bounds of fuch a Iicenfe* by entering into a different line ; nor 
can he devolve the Iicenfe upon his own Have to trade for him 
without a fpecial power to this effed from his mailer. 


<SL 


If an unlicenfed Have borrow money or contrad debt without 
an order from his mailer for fo doing, the debt which he may 
fo contrad conilitutes a perfonal obligation on himfelf, which 
is exigible in the event of his emancipation and fublequent 
power to difeharge it, or otherwife is entirely loll; but it can 
never affed the mailer’s right, by being attached to the bondage 
of the Have, or producing his fale for the difeharge of it. On the 
other hand, if a flave, who is licenfed to borrow, fhould contrad 
debt, the perfonal faith of his mailer is engaged for the amount, 
fo long as he may retain the Have in his poffeffion, and alfo if he 
fell him to another; but if he emancipate the flave, the Shaikh 
upon this cafe has recorded two opinions; viz. in one of his 
works, that the debt follows the freed-man himfelf, and in ano¬ 
ther, that it is Hill binding on the mailer. The decilion in, 
either way is fubjed to difficulty and doubt. 


Debts contract* 
ed by an umU- 
cenf‘d Have, are 
perfonal obliga¬ 
tions on himfelf,. 
exigible in the 
event of his 
mancipation j 


but if by autho¬ 
rity of the inaf- 
ter # he is boun4 
for the amount. 


\ 


If a flave, having a Iicenfe to trade, contrad debt for this pur- 
pofe, his mailer is refponfibie for the amount of it; but if it be 
contraded for any other purpofe than that of trade, it is like the 


* -A Iicenfe exprefling one mode of trade Isconftrued by the dottrines of Asoo Hu nee fa 
into a general power.—Vide Hedaya, Vol. Ill, page 49 7 


debt 



MHisrfty 
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debt of an unlicenfed, Have. Some authors have in this cafe 
maintained, that the creditor may demand the perfonal labour of 
the have in fatisfaflion of his debt, but their opinion is totally 
groundless. 



If the matter cf 
a ftcenfed /lave 
die infolvent, 
the. creditors of 
the /lave are on 
a t\ equal footing 
with thoffi of 
the deceafed 
Msnfelf, 


If the mailer of a licenfed flave die, the debts of the flave muft 
be difeharged from his eftate; and if the eftate fall fhort of the 
general debt, the creditors of the /lave are on a footing with the 
other creditors of the deceafed, and /hare in the fame pro¬ 
portion. 


arc „f, (h te I F a have be licenfed to trade in a particular line, and of his 
tiwTnecf own accord adopt another branch of commerce, all debts which 

pointed out by 
his ; 


t mailer. 


he may contract for the latter purpofc, are perfonal obligations up¬ 
on himfelf, for which his mafler is in no degree refponfible. 


Cafe of an un* 
Jicenfed jfiavc 
purchafing pro* 
perty or obtain¬ 
ing a KfrKloan, 


If an unlicenfed flave pur eh afe any article of property, or ob¬ 
tain a Kurz loan, the contrail of purchafe or loan is totally null 1 
and invalid, and the feller or lender has a right to reclaim his mer- 
chandife or loan wherever he can find it, whether in the poffef- 
fion of the flave or of his mafler. If however the property perifli 
in the hands of the flave, it muft merely conflitute a perfonal 
obligation on him to reftore a fimilar article, or the value, in the 
event of his future emancipation ; but if it perifli in the bands of 

the mafter, the owner may come upon him for a fimilar article or 
•a. 

the value, to be immediately paid ; unlefs he choofe to preferve 
his recourfe againft the flave, in the event of the flave^s future 
emancipation and wealth, which is neceffarily alio in his 
option. The decifion in this cafe, it is to be obferved, proceeds 

upon 
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we confuier to be eflabliflbed in law, that 
a Have cannot legally acquire or poffds any property, and confe- 
quently that the fale or loan of any property to him muft be ab- 
fvlutely null and void; whence it follows, that the feller or lender 
is entitled to refume his property wherever he may find it, and 
that the perfon in whofe hands it may perifh, mull be accountable 
to him, in the fame manner as if no fale or loan of it had taken 
place. With thofe lawyers therefore who contett the above prin¬ 
ciple, and who maintain that a Gave may acquire property, the 
file or loan to the flave in this cafe would be held to be legal and 
valid, and the feller or lender would be confidered as having a 
title to reclaim the property from the flave fo long as it remained 
in his hands, or, if it periflied, to have eventual recourfe againft 
him for a fxmilar article, or the value, after his emancipation but 
if it came into the mailers hands, the feller or the lender could ne¬ 
ver reclaim it from him, and could only have recourfe againfl the 
Gave in the event of his emancipation and future opulence. 

If a mafter authorize his flave to make a put chafe, with¬ 
out fpecifying the terms on which his bargain fhall be con¬ 
cluded, in this cafe the law conflrues the licenfe to be that of a 
purchafe for ready money j but if he authorize it to be made on 
credit, it is equally valid and binding, and the mafter is bound for 
the price. Further, if the mafter have advanced the price to his 
flave, and it perifh in his hands, he (the mafter) is neceffarily ref- 
ponfible for the lofs. 

If a mafter authorize his Gave to become furcty or give ball for a 
third party, and the flave accordingly do fo, it is a matter of doubt 

amongft 



If a mafter au* 

thorize his Have 
to purchafe any 
article without: 
mentioning ei¬ 
ther ready mo¬ 
ney or credit, 
the former is 
implied by law* 


If a matter au¬ 
thorize his flave 
to become bail 
for a third party. 


this obligation 
iioe* not induce 
the nia£er*a 
per Canal fccuri- 


Cafe of ctfmet 
committed by a 
flavc. 

If eftabli/hed by 
proof the matter 
is refponfible 3 


bu’' mete corf* 
feffion. of the * 
offender him- 
k\f' y cannot be 


amongft our lawyers, whether this obligation be corme&ed with 
the labour of the (lave, fo as to afleft in a certain degree the mat¬ 
ter's right, or be merely a pcrfonal obligation to take effect after 
the Have’s emancipation * s . 

If a flave commit a crime or offence, and it be duly eftabliliv¬ 
ed againft him by proof, the offended perfon may demand 
retaliation if the crime be of a nature conferring this right, 
and he may alfo remit the punifliment for a compenfation; in 
which cafe the amount becomes a debt chargeable on the bondage 
of the offender, unlefs it be voluntarily paid, as a ranfom by his 
matter. In like manner if the offence be of a nature which is 
legally expiablc by fine, or which requires merely a pecuniary 
compenfation, as in the cafe of accidental offence, here alfo the fine 
or compenfation mutt be chargeable on the bondage of the offen¬ 
der if not paid by his matter ; whereas the refponfibility for pro¬ 
perty damaged or lott by a Have can never be attached to his 
matter, and induces merely a perfonal obligation on the Have in 
the event of his future emancipation •§*. If on the other hand the 
crime or offence of a Have be not eftablifhed by proof, the mere 
confeffion of the offender can never in law be received to the pre- 

* The above queftioo more properly belongs to the title of Bail. , where the dccitton 
may be referred to* It is not however there treated in a manner fo full as its importance 
would feem to require* and the Commentator on the Shitfdya from which the firtt part of the 
Book of Bail has been copied into this Digett, has accordingly taken a more extenftve view 
of the cafe, which he concludes with pronouncing a third decifion effentially different from 
both the above, viz, that the obligation of a Have thus contracted with the authority of his 
mafter, i* binding upon the matter alone, and not even limited in its cffe& to the extent of 
the fbrve’s labour. This latter decifion is in conformity with the opinion of Aboo Hvnrh- 
jta, as may be gathered from the Hedaya, Vol. Ill, page 502-3. 

+ Refponfibility for property deftroyed by a Have attaches to the matter agreeably to Aboo 
Hvnebfa—V ide Hedaya } Vol* III, page 502, 

judice 
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judice of his mailer, and confequently it does not found any legal 
claim, either of retaliation or fine, fo long as he continues a Have, 
but merely eftablifhcs a perfonal obligation in the event of fubfe- 
. quent manumiffion, This principle, it is to be obferved, univer- 
fally applies to every crime or offence which may be committed 
by a Have; whether it be puni (liable by retaliation, compenfatton, 
or fine. « 


<SL 


received t'A tlie 
prejudice of hi® 


If a Have make a confeffion of theft, the fentence of the law, 
for the amputation of his hand, cannot be put in force 
whilft he continues a (lave; nor can any claim for refutation or 
compenfation be heard on account of the goods which he 
confeffes his having flolen, although they Iliould be found in his 
poffeffion* : the crime with all its effects merely follo ws the flaye 
in the event of his future emancipation.. 


Punilhmenf*, »f 
theft cannot b* 

inflifted on a 

. Have in confe* 
quence of his 
confcflion. 


If a Have, being licenfed to trade, acknowledge a debt con- 
traded for this pur pole, to be due to a third party, this acknow¬ 
ledgment muff be received ; but if for any purpofe which was not 
included in lire licenfe, the acknowledgment can have no force 
in law. Further, in the firft cafe, where the acknowledgment 
mull be received, if the Have have property in his hands fufficient 
to difeharge the obligation, that property may be fo applied; 
but othervvife the deficiency cannot be claimed from the mailer, 
and forms merely a perfonal obligation, exigible in the event of 
manumiffion as before. 

* Becaufc it ts a general pnnciple-tjf that afl unlieenfed Have can make no confeffion 
to the prejudice ol hts matter; and confequently the goods are-held not to be Helen, but to be 
the property of the flave’s mailer, until tne owner cftablilh his right to them by proof. 

D d Silence 


It is other,wife 
with regard tt 
acknowledg¬ 
ment* of debt 
made by a fhvc 
licenfed to trade* 
which arc bind¬ 
ing on the roaf¬ 
ter to the ex¬ 
tent of his pro¬ 
perty a&ually in 
polTeffion of the 
Have, but r.® 
•further. 



Tacit obfcrvinaft 
j|f a matter i* 
not * licenfe ta 
fcis flave. 


Xifccnfc to * 
Have is not art-* 
nulled by his 

abfcooding, hut 
it iS| by hi* felt* 


SitENCE of tacit obfervancc of a matter cannot lawfully %e 
conftrued into a licenfe or authority to his Have. Ihus, it a (lave 
of his own accord engage and perfevere in trade, and the mafter 
fail to interdid, or to prohibit him from fo doing, ftill the Have is 
not to be conlidered as Mazom or licenfed.; nor is the mafter by 
any means to be confidered as liable for the debts or obligations 
which he may contrad*. 

The licenfe granted to a Have, is not abrogated by the flave’s 
abfeonding, 4 according to the prevalent opinionbut it is by his 
being fold. 


# The tacit obfervancc of the. in after is pronounced to be adequate to an exprefs declaration 
by the do&rines of the other fetfl—Vide Hedaja, Volume III, page 494* 
f An oppofite decifion is mainta’*ed by Ac00 Hvnbkfa—I bid, page $o& 
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„ I.. Introductory., 

II. Of the Conditions required in a Pledge?: 
and of the Rights for which Pledges 
may be taken. 

IK. Of the Pawner, and of the Pawnee* 
IV. Of the Laws of Pawns. 


C HAP. I* 


UHN implies a fecurity or confirmation of a debt due to t.™'"** 


tv th 

c Mortuhcn\ t or perfon who receives it; 

and requires 





* The fir ft three. Chapters of this Book are taken from the Shurayi, and coroprife what the 
aothor of that work has divided into five fliort feftioas; the firft Chapter anfwering to his firflt 
Se&ion, and the fecond and third to his four lafh 

+ Participle attire of a verb of the fixth conjugation from the root Ruin... The definition 
in the original is extremely clofe and obfcure, and by no means fo fatisfattory, even with the 
Commentator's diifufe expofition of it, as that given by the author of the Tuhreer. From the 
original text of thz S hit raj a, it is impoffible to difeover whether the author meant to confider 
Ruhti, as the thing,given, or, as the ccntrad executed, in fecurity of the creditor’s claim; for both 
thefe fenfes are included in the word Riibtty )which literally is fignificant, as an infinitive,, of the 
u °f detention, or, as a participle paflive, of the thing detained> and accordingly the author 
of the c 7 j uhreer has in that work, adopting the latter application, defined Ruhn to be “ property 
** given a5 a Scanty fov a ffebt," and in his Tuzkera, applying the word as an infinitive, hat 
de«u«ed it to be <( a contract preferibed by the law, as a fecurity or confirmation of a debt/* 

D d 2 dcclaratioa 






Rfqu$m d^eln# 
ration and ao 
«cj)t&nceo 


Sei*m of the 
jolfdge required 
to complete the 
40 a trait. 


declaration or tender, and acceptance or content. By declaration 
is meant, every expreffion which demonftrates the placing of an 
article in pawn, as “ Iliave pawned this article with you,”— l<‘ this 
“ article is to remain as a fecurity with you,” and all expreffions 
which convey a fimilar fignification j; but if a perfon be incapable 
of utterance, his fign is confidered to be Sufficient j or, if in fuch 
circumifances, he write a declaration with his own hand and his 
intention of pawning be known at the time, this alio is valid 
and binding. By acceptance again is underftood the acquiefcence 
of the creditor in the above declaration. Moreover, contrads of 
pawn are authorized in a fixed place of refidence, as well as 
when the parties may be on a journey * ** . 

It is a queilion upon which our lawyers have differed in opi¬ 
nion, whether feizin be indifpeniable, or not, to the completion 
of a con trad of pawn. Some maintain that it is not required • 
others confider it to be indifpenfable, and this latter opinion is 
the moil approved. Further, the feizin of the pledge muff be 
made by the authority of the pawner, for if the creditor take 
poffeffion of it without an order from him, the con trad is ftill 
incomplete; and in like manner if the pawner authorize the feizin 
of the pledge, and afterwards retrad that authority before the 
attual feizin , the contrad of pawn is incomplete. Again, if 
the contrad have been duly concluded, and previoufiy to the 
feizin of the creditor the pawner become infane, faint away. 


* Some la ' v >' ers ofthe °PP° r,te fea maintain that pledges are unlawful, except on a journey 
by reafon of this text of the Koran: « And if ye be on a journey and find no writer, let 
« pledges be taken;” from which they infer the converfe of the propofition, vis. « that 

** where a writer can be found; a pledge mutt not be taken/ 1 

or 





or fuddenly die, in all and each of thefe cafes the contrail is 
neceffarily invalid. Conftant pofleflion, on the other hand, or a 
pledge is not neceflary to the (lability of the contrail 3 for if after 
feizin of the pledge, the creditor return it to the pawner, or 
admit of his tiling it as before, the article is not excluded from 
the nature or condition of a pledge, but is equally fubjedl 
to the creditor’s claim as [if it had remained in his pot- 
feffion. 

If a perfon pawn an article which is already in the pofTeffion 
of the pawnee, this contract is valid and binding, although the 
article have been ufurped, becaufe the feizin is obvioufly efta- 
blilhed 3 but if the thing pawned be abfent at the time, and nei¬ 
ther in the pofleflion of the debtor nor of the creditor, it cannot 
validly become a pledge, until it be produced to the creditor or 
to his agent, and regularly taken pofleflion of with the debtor’s 
confent. 

If a pawner acknowledge his having given feizin of the pledge, 
and the falfehood of this confeflion be not known to the judge, it 
mull be received in confirmation of the contract; and if the 
pawner afterwards retra£l, his retractation cannot be permitted 3 
but if he allege collufion with the creditor, for the pur- 
pofe of obtaining evidence to a deed which did not ac¬ 
tually take place, this allegation mud be heard, and, according 
to the general principles of law, mu ft be refuted by the pawnee 
upon oath. 

It is unlawful to furrender a {Hare of any joint property as a 

pledge. 
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ed. 
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fcs eftenthl pro¬ 
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pledge, without the confent of the copartner, whether the property? 
be moveable 0/ immoveable % 



C H A R XI, 

Of the Conditions required in a Pledge 5 and of the 
Rights for which Pledges may be taken. 

It is an abfolute condition to the validity' of a contraQ of pawn,., 
that the fubjefl of it, or thing which is pledged, be eflcntial p 
property, capable of Jer&in, and the fale of which is authorized, 
whether it he joint property, or feveral, that is, held in par'tnerfhip, 
or by one proprietor alone. If, therefore, a peribn pawn a debt, 
the contiadl is utterly invalid; and, in like manner, if he pawn- 
the ufufriufV of any fubjedt, fuch as the re/idence in a houfe, the 
Jervke of a ffave, or the labour of a quadruped, the contract is 
altogether null and void. Whether again a Moduli our Have 
may lawfully be pawned or not, is a cjuefi:ion which is liable to 
doubt; .but the moil approved opintoh would decide it in the ne¬ 
gative } becaufe, to pawn the bondage of the Have would be to abro¬ 
gate the deed of Tudbser , or declaration of freedom at his mailer's 


* Aboo Hu nee fa prohibits the pawn of any joint property even to a copartner Iri it— - 
Vide Hdaya, Vob JV, page 204, The EagTifh verfion however of the paflages which are 
here referred to, is extremely inaccurate, and the Tranilator’s authority in dating the oppofite 
decifions of the two fe&s maft, in general, be looked for rather in original. Arabic works, than 
in Mr. Hamilton's tranflatioiv 

+ Arab, A hi, which is here ufed in a different fenfe from that explained in the Note f to page 
(fat viz. tjfence oppofed to njufru£i inllcad of debt . 

| Vide page 71. 
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WNIST/fy 



I mm 

Some authors however have maintained, that if the fer- 


of his right of freedom at the pawner’s death, this contrad is le¬ 
gal and valid, by reafon of a tradition which they quote, authori- 
• zing the fale of a Modubhur's fervice. To this it has by others 
been replied, that as a fale of ufufrud fingly is invalid, fo alfo 
is a contract of pawn, and this latter opinion is the moft conform- 
able with general principles of law. 

If a perfon pawn an article which is not his own property, the 
validity of the contract is dependent on the future confent of the 
- owner of the pledge , and, in like manner, if a perfon pawn an ar¬ 
ticle, which is partly his own and partly the property of another, 
this con trad is valid to the extent of the pawner’s ihare, and de¬ 
pendent as to the remainder upon the future content of his 1 
vparfner. 

If a Mohummudan pawn wine or intoxicating liquor, it is in- A ffiwj&irnjtg 

tan not give or 

■valid, although- the pawnee fhould be a Zimmee ; and if a Ztmmee £“* e N$\ in 
pawn wine with a Mohummudan, this alfo is invalid, though the 
.fpledige be lodged in the hands of another Zimwee as tru ft.ee. 

It is unlawful to pawn tributary lands*, becaufe they are, not the Tributary lands 

1 — 1 cannot legidy ue 

determinate property of any individual. The buildings and trees 
however, which may beere&ed or growing onfuch lands, may legally 
and validly be pawned. In like manner, it is unlawful to pawn Nor was in d» 
any article which is incapable of Jeizin , fuch as a bird in the 
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* Arab. Jrz-ooUhura/, u e. lands taken in war and afterwards given up by the Imam to the 
conquered, they paying a tribute for the fame to the faithful. 


air, 






ii«v s ck a Korun 
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cannot, be paw* 
ned* 


An article .pur* 
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pawned by the 
buyer during the 
period tf option* 
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Freper^p of i pe* 
livable nature 


cur, or .<& lull iu the water snd the like j in the (kmc manner hs the 
pawn of an article, which is capable of Jdzin but is not furren- 
dered to the pawnee, is ftili incomplete and invalid* Further, 
ii a perfon pawn a Mobumtmidan have, or a Korun, with an 
infidel, this contract has by fome authors been pronounced to be 
invalid j but others have maintained that it is valid, and that 
the pledge in fuch a cafe mud be lodged with a believer ; which 
latter decifion would appear to be the moll corred. Appropria¬ 
tions can never legally be pawned. 

Ik a perfon purchafe any article of property, and ftipulatc 
for an option of annulment during a given time, either to him- 
felf or to the feller, or to both, Ire is -ncverthelcfs entitled to 
pawn the article immediately on the conclufion of the purchafe, 
becaufe the transfer of property by fale is eftablifhed by the con¬ 
tract alone*, according to the moll approved opinion. 

It is lawful to pawn an'apoltate Cave, whether he have been 
born in the true faith or not, as alfo a Have who has committed 
an offence, if the offence have been accidental; but in the cafe 
of a wilful offence, the queftion is liable to doubt, although the 
validity of the contrafi of pawn is the mod approved decifionf. 

Property of a perifhable nature, or which is likely to de¬ 
cay before the period of payment and redemption, cannot, ac~ 

* Vide Book of Sale, page 47. 

+ This queftion has been fully treated in the Book of Sale, page 20-21, and the arguments, 
which arc there adduced refpefting the validity ,olf the fale ’of an offending flare, apply with ' 
equal force to the queftion of his being pawned, 

” cording 
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«®rding to feme authors be pawned, unlcfs with a conditional 
power to the pawnee of felling it whenever he may think proper. 
•By others again it is maintained, that the contrail of pawn in this 
cafe is valid, whether the power of felling be llipulated for or not, 
and that the pawner may legally be compelled to difpofe. of the 
article by fale whenever the lofs of it may be apprehended. 


The rights, for which pledges may be given and received, are, 
in general, every eftablifhed debt or obligation, fuch as the amount 
or fubje# of a Kurz loan, and the price of an article fold. It 
is unlawful therefore to give a pledge as a fecurity for any debt, 
or for the performance of any obligation, the caufe or ground of 
which is not exiting at the time, fuch, for example, as the 
amount of a fum to be afterwards borrowed, or the price of an 
article to be afterwards bought; and even though the caufe or 
ground do exi-ft, if it be not legally eftablilhed, as in the cafe of 
a fine for'an offence before the nature and extent of the offence 
be appertained the giving or receiving of a pledge is totally illegal 
and invalid. It is lawful however to give a pledge for the pay¬ 
ment of every yearly inftalment of a debt, after the period of a 
year lhall have elapfed; but not for the payment of a reward f‘ 
promifed for the recovery of property loft or ftrayed, before the 
actual reftitution of the property ; though after the refutation it 
is fully authorized. In like manner it is unlawful, according to 
fome lawyers, to receive a pledge for the ftipulated ranfom of a 


" M k .0 * Book* 

+ Arab, Vide Book of Jodl&t, 
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Have in a deed of Ketabut* ; but the legality of receiving it, irt 
this latter cafe, appears more conformable with the general prin¬ 
ciples of law, fubjedl, however, to the future annulment of the 
contrail of pawn in cafes of conditional Ketabut^ fhould the deed 
of Ketabut be afterward# diflolved. 

It is unlawful to receive a pledge as a fecurity for any right 
or obligation which from its nature cannot be difebarged by the 
falc or appropriation of the article pledged, fuch as a contract of 
hire connected with the perfon of the hirer, as where a pei (bn 
may hire himfelf to ferve another; but it is lawful to receive a 
pledge for the due performance of any work which may be un¬ 
dertaken for in general terms, without reftriilioh to the per Tonal 
performance of the debtor. 

If a per (bit, being indebted in a particular amount, clepolk a 
pledge,with his creditor as a fecurity for that debt, and afterwards, 
borrowing a further firm, declare the pledge to be a fecuiify for 
both, this is legal and valid. 

* Vide page 71* and Book of Mokatubuty in which the grounds of this decifion, and of (he 
different opinions on the queition which is here ftated, will be found to be illuftratcd at conw- 
dsrable length. 
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Of the Pawner and Pawnee. 

It is an abfolute condition to the validity of a contrad of 
pawn, that the pawner be of mature age ftnd intellect, free and 
unreftrained in the exercife of his rights; for if any violence or 
compulfion be ufed over him, the contrad is not held to be le¬ 
gally concluded. It is lawful, however, for the father or guardian 
of a child, to pawn any part of his property, as a fecurity fora debt 
wnich may be contradled from neceflity, for the benefit or advan¬ 
tage of the ward; as in the cafe of a houfe falling into decay, 
which the guardian may with to repair, or of an article, for the 
prefervation at which from entire deftrudion, or even partial lofs, 
fbme expenfe may be required; in which cafes the guardian may 
lawfully pawn any part of the property which he thinks it ad- 
vifable to part with, provided the prefervation of the article be 
molt beneficial for the ward. 

' 

It Is further an indifpenfable condition to the validity of a con- 
trad of pawn, that the pawnee or creditor be of mature age 
and intelka, free and unreftrained in the exercife of his rights; 
but it is lawful for a parent, or guardian, to take pledges for 
debts which may be due to the child, or ward. On the other hand, 
it is unlawful for a guardian to advance any part of the pro¬ 
perty of his ward, on account of a Suluf* purchafe, taking a 
pledge fordhe delivery of the goods; unlefs an obvious advantage 
is to be gained by fuch tranfadion, in which cafe it is permitted 
by the law, in.the fame manner as a fale upon credit of the pro- 
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Vid.c Book of S*k, Chap, X, page 149. 
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perty of a ward is authorized, when an'augmentation of the prim 
and a pledge may be obtained by thus poftponing the payment,. 
Again, it is unlawful fbr a guardiari to lend out the property of 
his ward upon the fecurity of a pledge; unlefs the benefit of lb- 
doing be eftablifhed, §s where the guardian may have reafoh to,- 
apprehend its lofs from fire, water, robbery, or any fimilar dif» 
after ; in which cafe he may lawfully lend it upon pledge, or even, 
without this fecurity, if fuch cannot be obtained, provided the. 
borrower be a refponfible perfon. 

Ir the pawnee, or receiver in a contrad of pawn, ftipulate for 
a power of agency, either to himfelf or to another perfon, for the 
purpofe of felling the pledge,, or, if he provide that the article fhall 
be lodged in the hands of a third perfon of chara&er and credit*, 
thefe provifions in a contract of pawn are perfe&ly legal and. 
binding, and the pawner cannot afterwards retra£l the power 
which is thus given; but if he die, the agency is of neceffity dif~ 
folved*, though not fo the contract of pawn, which continues 
equally valid as before. Again, if the pawnee die, his po.wer,of 
agency is neceffarily diffolved, and cannot d.efcend with the 
pledge to his heirs, unlefs it have been exprefsly fo provided 
in the contract. * The fame exaflly is the cafe where the commit 
fion or power of agency may be provided for a third party, and 
he die without difpofing of the pledge.. 

If a pawnee die, leaving the pledge amongft: his effects, but un« 
diftinguifhable from his own property, it is to be confidercd 

* An agency of this nature is not held to be diffolved by the death of the.pawner, agreeably 
to the doftrines of the oppolite feit.—Vide Hedfya, Vol. IV, page 230. 
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as a part of the decea fed’s inheritance, till it be fpecifically clai¬ 
med by the pawner and eflablifhed to be a pledge. 


It is.lawful for a* pawnee to purchafe the pledge himfelf, as well 
as to fell it to another j. and in cafes either of the death or infol- 
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vency of the pawner, his right over the pledge in his poffefTxon, * ferable to thofe 
to the extent of the fatisfaaion of his debt,- is held to be prpfera- 
ble to thofe of all the other creditors; but if the value of the 
pledge fall fhort of the amount of his debt, he can only rank, as 
to the balance, on an equal footing with the other creditors. 

A PLEDGE is confidered as a trail in the hands of the pawnee,, 
and he is not refponfible in the event of its lofs; nor is any part of 
his debt thereby cancelled, unlefs the lofs or deflruition of the 
pledge have proceeded from his own negled or tranfgredion* : 
but if he make any ufe of the pledge,, fucb as riding an animat 

which may be pawned to him, refiding in a houfe, or letting it to .fo .th^piedg., 

another, he is in this cafe not only refponfible to the pawner for gggg? '• 

ahy lofs that may enfue, but alfo for the rent or hire of the pieuge 

during the time of its being fo occupied,» If, however, the thing 

pledged (as in the cafe of an animal) require to be maintained at 

fome expenfe, the pawnee may expend what may be neceffary ior , 

this purpofe, and place that expenditure to the account of the ufe 

which he has enjoyed, or of the hire which he has received. 

Some authors have further maintained, that where a pawnee 
thus defrays the expenfe of fupporting the animal, -h« is legally 
entitled either to, ufe it, or at his own option to refrain from 
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#>. r fhe reve^fe of the above decifion is maintained by the oppofite fe&, vide Hedaya y Vol. IV, 
page 190, where the pawnee is declared refponfible for even the accidental^ lofsj of the pledge 
in his hands. - r 
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It is lawful for a pawnee, in the event of the pawner’s death, 
to conceal his having the pledge in his pofleffion, and to apply it 
.in fatisfaction of his debt, if he have juft caitfe to apprehend the 
denial of the heirs, and want proof to eftablilh the debt againft 
diem ; but if he have once acknowledged his holding the pledge, 
and claimed the debt to which it was oppofed, the decilion of law 
cannot in this cafe fupport his poffeffion of the pledge, till he ad¬ 
duce proof by witnefles of the juftice of his claim ; but he is en¬ 
titled to demand an oath of the heirs, *if he aiTert their knowledge 
of the tranfa£lion. 

If a pawnee have carnal connexion with a female Have who 
has been pawned to him, again ft her will, or by compullrOn, he is 
Fefponfible to the pawner, for a tenth or twentieth part of her 
value, or, according to fome lawyers, for the amount of her 
ordinary dower*; but if the Have be confenting to his enjoy¬ 
ment, the pawnee is not refponfiblc to the" pawner for any 
thing on this account. 

If the pawner and pawnee agree to place the pledge ih the- 
hands of a third party of juft and upright character as their truftee, 
it is lawful; and this perfon may at any time reftore the pledge to 
them, or make it over to fome other perfon by their mutual con- 
fent: but he cannot furrender it fo long as they are in exiftence, 
either to the- judge or to any other perfon without their authority; 

* Vide Book of Sale r Page 140. 
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and if lie do fo, he is refponfible. If however the parties wanton*, 
fy conc ea i themfelves, the judge may take poffcffion of the pledge ; 
but if the parties be abfent from neceflity, and the truftee, without 
a juft caufe, furrender the pledge to the judge or to any 
other perfon, he is perfonally refponfible to the parties for any 
lofs that may enfue. The fame exactly is the law where one 
only of the parties may be abfent: but if the truftee can fliew 
good caufe for the immediate furrender of the pledge, lie may 
make it over to the judge, but not to any other perfon without 
the authority of the judge; for if he do fo he becomes refponfible 
as before. „ Again, if the parties fhould appoint two perfons of 
juft character to take charge of the pledge, this charge can never 
lawfully be devolved upon any one of them, fingly, even by the 
authority of the other; and if it be, they are both equally refpon- 
fible for any lofs that may enfue. 

If a pawnee fell the pledge, or a truftee fell it and deliver 
the price to the pawnee, and a defed or blemifh be afterwards 
difeovered by the buyer, he (the buyer) has in this cafe no 
recourfe againft the pawnee; but if the pledge be afterwards 
difeovered not to have been the property of the pawner, but of 
feme other perfon who claims it from the buyer, he (the buyer) 
is in this cafe entitled to demand the reftitution of the price from 
the perfon who hacl fold the pledge to him. 

If the holder of a pledge die, the pawner may legally 
objed to its remaining in the hands of his heirs, and they are 
not in this event entitled to retain if in their poftclfion. If 
therefore the pawner and the heirs agree to place it with a third 

perfon 
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perfon as their truftee, this may accordingly be done j but other- 
wife it mud be furrendered to the judge, who may deliver it in truft 
to any perfon of his own choice whom he confiders to be worthy 
of his confidence. It is further the province of the judge, if a 
trullee be guilty of fraud, to remove the pledge from his poftef- 
£on, and to place it in the hands of another perfon chofen by 
himfelf, if the owner and pawnee differ in their choice of a 
perfon for this purpofe. 



CHAP. IV*. 

Of the Laws of Pawns. 

If a pawnee diffolve the contract of pawn, or make a transfer 
of the debt for which it was given ; or, if the pawner difeharge 
the debt, or the pawnee acquit him of it, the pledge is 
held by law to be redeemed,, and to become a truft in the 
Irands of the pawnee* which he is not bound to reftore unlefs 
it be demanded by the pawner: but if the pawner difeharge 
only a part of the debt, or the pawnee acquit him of a part 
of it, this has no effeft whatever to diffolve the contrad of pawn, 
nor to redeem any part of the pledge; and on the contrary, the 
pawnee is Hill entitled to detain it entirely, as a fecurtty for the 
remainder of his debt, be the balance ever fo fmall. 


If a perfon pawn an article which has been ufurped from him, 
with the pepfon who has fo Ufurped it, the contract of pawn is 
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valid, but the fcfponfibiHty which was induced by the uiurpation 
is not thereby removed, although the owner of the article autho¬ 
rize thtf&stin of it as a pledge .; but if the owner firft receive it 
from the ufurper, and then depofit it with him as a pledge, the 
refponfibiluy for the former ufurpatiott is thus obviated and 
removed, as it is-alfo by the formal acquittance or exemption of 
the owner, though, he do not take poffeffion of the article, arid 
by the fale of it to the ufurper, whether it have previoufly 
been pawned or n'ot. The fame exactly is , the law, with re¬ 
gard to every article of property which may be pofTeffed under 
an invalid contrail of fale, and afterwards pawned with tlie buyer; 
but in the cafe of an Areevt, or comma datum loan, the fnbjedt of 
which may fubfequently be pawned, there is no refponfibility 
whatever, unlefs it have been provided in the contrail of loan that 
the borrower fhould be refponllblc for the lofs; in which cafe, 
as before, the refponfibility can only be removed by a formal 
acquittance, of the lender; but, on either fuppofition, the right of 
ufufrUdl in virtue of the loan muft neceffarily be loittc) the pawnc®. 
by the article being converted into a pledge. 

If a perfon pawn two articles for a fingle debt, and one of the 
articles perifh before the Jeizin of the pawnee, the contrail 
in this cafe is annulled as to that article which has perifhed, and 
is valid with rcfpcflt to the other, which continues as a fecurity 
for the whole debt. Further, if the articles have been pawned, 
in confequenee of a provilion in a contrafi of fale, as a fecurity 
for the price, the feller has an option of annulling the fale, or 
of abiding by it with the partial fecurity which remains in his 
hands. And if one of the articles fo pawned perifh after feizin 

F £ of 
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of the pawnee, the rule of law is the fame; with this 
diftindion, that, in the latter cafe, the feller can have no option 
of cancelling his fale, nor can he demand, in any cafe, a new 
pledge in exchange for that which has perilhed. 

It is lawful for a perfon to pawn a female flave with whom 
he has had carnal connexion ; and-if (he afterwards appear to be 
pregnant, and produce a child either within fix, or beyond ten. 
months from the date of her connexion with the pawner, the 
contract of pawn is confirmed, and the bondage of the offspring 
is eflablifhed; but if the flave produce a child after fix months 
and within ten from the date of her connexion with the pawner, 
the child is neccffarily free, although ftill this does not induce 
the redemption of the mother, nor alter in any degree the con¬ 
dition of the pledge. It is otherwife in the cafe of a pawner’s 
acknowledging his connexion with the flave before the coutradi. 
of pawn ,* for here, if we prohibit the pawn of an Omm-eJVulud*, 
the contra <$ muff be held to be invalid ; whereas an acknowledg¬ 
ment of connexion made fubfcquently to the contract cannot 
affedt the validity of the pledge, though it conftitute the Have 
an Omni-C’Wutud, and prevent her being fold for fatisfaaion of 
the debt, fo long as her 1 offspring lhall be alive. 

The pawner and pawnee are both equally debarred from ufing 
or exercifing any right of property over a pledge; and neither 
of them is by law entitled either to fell it, or to beflow it as a 
gift, to let it out to hire, or to refide in it, nor, in the cafe of a 

* vide explanation of this t?rm, and reference to the laws regarding it—Book J> page 1 9* 

female 








female (lave, carnally to enjoy her; and if the pawner do 
carnally enjoy his female Have, he is guilty* * of an illegal a& 
whether fhe be capable of childbearing or not; but this aft 
does not fubjed him to the purilflhpent of whoredom, nor to 
the dower of the flave, nor to any claim for compenfation, 
wnlefs a lofs or diminution of the Have Y value be occafioned, as 
In the cafe of a virgin, by deflouring her, or by Efzaa*; in 
which cafes, he is refponfible for a compenfation for the da* 
mage fuiained, and this compenfation - mu-ft be added to the 
pledge as a further fecurity lor the debt. Again, if he render tne 

Have pregnant, flie becomes in this cafe an Omm-e-Wulud , but 
is by no means excluded from the condition of a pledge, whether 
the pawner be wealthy or indigent; and the only cfFc&s of preg¬ 
nancy are, that in the event, of the {hive’s producing a living child, 
fhe cannot legally be fold in fatisfaaion of the debt fo long as 
her offspring lhali be alive; and that, if Ihe die in chilu. 
bearing, the pawner is refponfible for her value to be 
depofited with the pawnee as a pledge; but whether this 
value fhould be calculated at the time of her death or of 
her pregnancy, or be the higheft value which (he bore in the 
intermediate time, is a queftion which is liable to doubt. It a- 
gain a partial diminution only of her value be occafioned by her 
childbearing, this lofs muff be compenfated by the pawner, and the 
compenfation mult be depofited as a pledge in additional fecurity 
for the debt. Further, with regard to the effect of pregnancy in 
preventing the fale of a pawned flave during the life time of her 

* Fiiza literally ftgnifies an open plain, and Efiaa therefore as a derivative of 
cor'iigatioh of incr afe from that root would literally imply, « » " ^T-The legal 

acceptation of the tern in this pUce is “ Utrumjn* mtatw natum in alien mlefcere facieas, 
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offspring, it is to be obferved, that this effect is by no means 
unanimouiljr admitted by our lawyers, but on the contrary* 
fome authors have maintained the legality of her being fold, by 
reafon of the priority of the right of the pawnee to her claim 
of eventual freedom s if, therefore, this latter decifion be approved, 
it follows, that where the debt is ecjutil to the rull value of the 
Have, (lie may be lohl in I at is buffi on of it j but it her value 
fliould exceed the debt, a portion of her bondage mult continue 
to be the property of the pawner, and cannot legally be ■■fold, if 
a purchafer to the extent of the debt can be found ; confequently 
a part of the bondage mull be redeemed from the condition of 
a pledge j and in the event of the pawner’s death, the Have rnuft 
to that extent be free, and partly the property ot the buyer, for 
whom emancipatory labour mull be performed : but in no -cafe 
can the expenfe of general or complete freedom be chargeable 
again 11 the pawner’s eftate after his death ; although, if during 
his life time the Have were to return to his poffeffion, her right 
to complete freedom as a \\ Omm-e-WiUud, would again be eftab- 
lifhed as before. All that is above dated proceeds upon the 
fuppolition of a pawner’s cohabiting with his Have, without the 
confent of the pawnee. Where again he may cohabit with her by 
authority of the pawnee, and the pregnancy of the flave miy enfue* 
ihe becomes in this cafe an Omm-e-iVulud^bciorc, and continues 
to be held as a pledge ; but the pawner is in no degree 
refponfibie for any compenfation in the cafe of her value being 
dirninifhed, nor for the value, in the event of her death in 
childbed. Further, if the pawnee retraCt his confent to the 
pawner’s cohabitation with the Have, fubfequcntljr to his having 
•once enjoyed her, this retractation is of no avail in law; but if 

he 
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tie retrafl the liccnfe previoufly to the enjoyment, and the pawner 
know that it is withdrawn, the law in this inftance is precifely 
the fame, as if no fitch authority had been granted ; whereas, if 
the pawner do not know that it is withdrawn, the law in this cafo 
muft be the fame as if the licenfe had never been retracted. 


<SL 


St is hot permitted to the pawner of a female Have, to beat or 
punilli her whilft< in the polleftion of the pawnee, without his 
confent, for any fault which the may commit, or for the purpofe 
of admonition, or otherwiie ; and if he do fo, he is refpQnftble 
for any lofs drbleniifh which may enluej out it the pawnee au¬ 
thorize the chaftifeirient, no rctpoiifibility enlues for the diminu¬ 
tion of value, nor even for the death of the Slave, in confequence 
of fuch punifhment inflided by the pawner. 

It is unlawful for a pawner to emancipate* his Have while in 
pawn, and if he do fo, the validity of the emancipation is depen¬ 
dent on the future confent of the pawnee, whether the pawner be 
rich or poor. If therefore the pawnee refufe his confent, the deed 
of manurniftion is null, and* the Have muft continue as a pledge; 
but if the pawnee confent, the deed of emancipation is valid, the 
•contra<51 of pawn is annulled, and the pawnee cannot legally de¬ 
mand any other pledge in exchange for the {lave to be held as a 
fccurity for his debt. If, again, the. pawnee Ihould neither 
ratify the deed of manuniiflion, nor yet oppofe it, the pledge con- 
.tinues firm as before; and if the Have be afterwards fold in 
datisfa&'ton of the debt, the emancipation is thereby annulled : but 
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if by the fubfequent difeharge of the debt, orotherwife, a redemp¬ 
tion of the flave take place, there appears in this cafe fome diffi¬ 
culty to decide, whether the emancipation of the flave fliould now 
follow in virtue of the former deed, or remain fubjefl to the fu¬ 
ture will of the mafter. On the other hand, if a pawner eman¬ 
cipate his flave with the authority of the pawnee, the eman¬ 
cipation is legal and valid, and the contradl of pawn mull 
be annulled; confequently, if the pawnee afterwards retraft 
his confeht, the decifion of law mud be the fame as has 
already been flated in the cafe of carnal connexion. With regard 
again to the pawnee, it is to be obferved, that his emancipation of 
a flave is altogether null and void, although it fliould be ratified 
by the pawner; but if the pawner’s authority precede his adt, it 
is perfectly legal and valid. 

If? a pawner, having carnally enjoyed or emancipated his flave, 
affert the authority of the pawnee for fo doing, but bring no proof 
of that authority, the word and oath of the pawnee mud be receiv¬ 
ed in refutation of the pawner’s aflertion; and upon his making 
oath accordingly, the deciflon of law is the fame as if no fuch- 
authority had been aflerted : but if the pawnee refufe to make 
oath, the pawner mull be fwom in fupport of his aflertion, and his 
oath in the affirmative fupplies in this cafe the place of evidence 
to eflablifli the aflent of the pawnee. Should he (the pawner) alfo 
decline to make oath, there appears in this cafe conflderablc diffi¬ 
culty to determine whether or not the oath of the flave may be re¬ 
ceived. Again, if a difpute of this nature occur between 
the pawner and the heirs of the pawnee, the former failing to ad¬ 
duce proof of his aflertion, here, the heirs can only be required to 

make- 


make oath as to their ignorance of the which is alleged 5 but 
if the pawnee and the heirs of the pawner difpute., the former 
muft {wear that he did not authorize the aft of the pawner, or 
the heirs mufl make oath that he did. 

If a pawnee acknowledge his having .contented to the pawner’s 
connexion with the Have, admitting alfo the fadt of his cohabita¬ 
tion with her, and the fubfequent birth of a child within the legal 
period of geflation, but deny that the child is the pawner's, this 
denial is not to be received, nor can the pawner be called upon to 
fwear in fupport of the child’s being his own; but on the other 
hand if the pawnee deny any one of thefe four fadls, his word and 
oath muft be received on the failure of the pawner to prove them. 

If a pawnee carnally enjoy the female Have who is depofited 
with him in pledge, without the confent of the pawner, knowing 
it to be illegal, he is fubjedted to the punifhment of fornication j 
and the offspring of fuch a connexion is the pawner’s property 
as a flave, The pawnee is further refponiiblc for the oidinary 
dower of the flave, if he have enjoyed her by compulfion, or 
whilft afieep ; but if with her own free confent, no dower can be 
claimed. This latter decifion however is liable to fome doubt. 
Again, if the pawnee aflert ignorance of the prohibition of this 
adt, aud his affertion be fupported by probability, the punifhment 
of fornication muft be remitted, and the offspring is his, and con¬ 
sequently free j but the pawnee in this cafe is bound for the value 
of the offspring at the period of its birth, and for the mother’s 
dower in cafe of violence only, not if enjoyed with her own con¬ 
fent., although {he be ignorant of the prohibition. With refpedl 
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' he refponfibility for the dower however, it is to fee obterved, that 
the more approved opinion with us would invctriably fix the a- 
snount to be paid in lieu of it by the pawnee at 'one-tenth part of 
the Have's value, if a virgin, and at half that portion, if not a 
virgin. All this proceeds upon the fuppofition that the pawner 
fhali not have given his confent to the carnal enjoyment of the flave 
by ( he pawnee ; for if he have, the ad of the pawnee is fully autho¬ 
rized by the law, and no punishment or claim of dower can enfue, 
either in the cafe of violence being ufed towards the (lave, or of her 
own free will and confent and the offspring of fuch a connexion, 
is further necefhtrily fee; but no■ rcfponlibility for its value can 
poffibly be attached to the father. The Shaikh however has main¬ 
tained in his Muh/aot , that the confent or authority of a pawner 
is not fufheient to render lawful the carnal enjoyment of a Have 
oy the pawnee ; but this opinion ohvioufly proceeds upon a fup¬ 
pofition that the word TtihUel * fiiall not have been made ufe of 
by the pawner in exprelfing his confenr. It is further to be ob» 
ferveJ refpefling the cafe of a pawnee’s cohabitation with a fe¬ 
male flave by the confent or authority of the pawner, that the 
Have does not, in the event of pregnancy, become an Qmm-e- fVulud 
immediately; but that, in the event of her afterwards coming into 
the real pofleifron of the pawnee as his property, this condition, 
and the eventual claim of freedom in virtue of it, are held to be 
ertablifhed in law. 

If a pawnee authorize the fale of the pledge before the period 
of payment and redemption, it is valid ; and it is not necefiary in 

* Literally rendering lawful, which is one of the modes recognized by the SStea law, for 

authorizing the enjoyment of a female flave by any other per foil than her matter,_Vide Book 

of Marriage.—It is not permitted by the dodrines of the oppofite fe&. 

this, 






f.ltis case that the price lhall be deposited with the pawnee, tinlefs 
its being,fo depofited as a pledge have conftituted a condition of 
the licenle, in which cafe alfo the fale is valid as before, and the 
condition binding on the pawner; but he is not in confequence 
bound to make immediate payment of the debt, nor to cfifcharge 
if. beiote the ftipulated period. Further, if a pawnee, having in 
general terms expreffed his confent to the fale, fhould after¬ 
wards allege, that his confent was mentally qualified with the 
condition of the price remaining with him as a pledge, this aflertion 
is inadmifiible in law; and again, if he affect, that his confent to 
the fale was exprefsJy qualified with a condition of immediate 
payment of his debt, and the pawner deny this afTertion, alleging 
that the confent was unqualified, here the Shaikh is of opinion 
that the word of the pawnee mufi be preferred, becaufe, if he 
were to deny his confent altogether, and no proof of that con- 
fern could be adduced, his word would of neceflity be credited, 
and therefore it fhould alfo be received in difputcs regarding the 
nature or quality of the confent which he confeffes having 

O 

given. This decifion however is liable to difficulty and doubt. 

I lie fame arguments on both fidcs apply where the pawnee may 
aflert that his confent was exprefily qualified with the condition of 
his detaining the price as a pledge, and the pawner may allege that 
it was general. Again, if a pawner authorize the pawnee to fell the 
pledge before the term of payment of the debt* the pawnee in this 
caie is not entitled to ufe or to appropriate the price until the period 
of payment fhall arrive : but if the authority to fell have been 
conferred after v the Iapfc of that period, the pawnee is entitled 
immediately to apply the price in' fatisfadion of his debt. 

G g If 
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If a pawnee, havingfirft consented to the pawner’s felling the 
article which is deposited as a pledge, (liould afterwards retrad 
that confent when the article has been admail y fold, this retracta¬ 
tion cannot in any degree affed: the validity of the fale : but if 
the retractation be exprefted before the admal fale, and the paw¬ 
ner know that it is fo, the fale muft neceflarily be invalid j and 
even though the pawner do not know that the confent has 
been retraded, the Shaikh has maintained, that the validity of 
the retractation, and the invalidity of the fubfequent fale, arc 
by far the. moil corred decifions. Further, if the parties difagrec 
refpefling the dates of the retradation and fale, as where the 
pawnee may affert, “ you fold it after I had retraded,” and the 
pawner may fay, “ Nay, before your retradation in this 
cafe the aflfertion of the former upon oath muft have the 
preference by law. 

If the debt for which a pledge has been depofited, have been 
adually due at the time, or if it have become fo fublequently to 
the date of the pawn, and the pawnee then authorize the paw¬ 
ner’s fale of the pledge, the price in this cafe independently of 
ftipulation muft remain as a fecurity in his hands, until the 
debt be fatisfied from its amount, or from fome other funds by the 
pawner. 

If a pawner make the flavc, whom he has pawned, a Modubbur, 
it is null* according to the Shaikh', but the more approved 


* The reverfe of this decifton i* unaniraoufly maintained by the other left—Vide 
Hedaja, Vol. IV, page 241. 

opinion-.* 
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opinion with us is, that the validity of the deed of Tudbetr rrtuff {g of 
be dependent on the future confent of the pawnee; if therefore the 


Have be afterwards redeemed during the mafier’s life time, the 


Tudbeer is valid and effectual; but if the Have be fold in fatis- 
fafliori of the debt, the Tudbeer is null and void. Further, if the 
pawner refute both to confent to the fale, and to retra<ft the declara¬ 
tion of Tudbeer, the fale may be infilled on by the pawnee; and 
confequently in this cafe alfo the Tudbeer nrtlft be annulled; but if 
in the mean time the pawner die, leaving other funds for the dif- 
charge of his debt, and the debt be accordingly difeharged, the 
Tiidbeer in this cafe mull; hold good, and mute be carried into ef- 
fed, as a legacy, to the extent of a third* of the property of the 
deceafed. But if there be no other funds, and the debt involve 
the full value of the flave, he muft be fold as before in 
difeharge of it} and. if after the payment of the debt any balance 
of the price remain, he is held to be free to the extent of a third 
of that furplus or balance. 

If a difpute arife between the pawner and pawnee, refpeaing 
the amount of the debt for which a pledge has been depofned, as 
in the cafe of a tranfaftion concluded by the rheims of a meftenger, JaBT " 
where the pawnee may afterwards affert, “ you authorized your 
« meftenger to pawn it for twenty deenars and the pawner 

* Tin* nature of a teicv Will be fully underttood by a reference to the Book ot' Wills. 
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may fay, “ Nay, it only was for ten y 1 in this cafe if no proof 
by either party be adduced, the affertion of the pawner upon 
oath mu ft be received i after which, if the meffenger corroborate 
the teftimony of the pawner, ftill the pawner is the only party in 
the caufe, and the meffenger cannot be called upon to make 
oathj or if he coincide with the aSlertion. of the pawnee, the 
decifion regarding him rauft be the fame; he is not refpon- 
fible for any thing to the pawnee, nor can his teftimony be re- 

RefptjiTttng the ceived by law in favor of either party. Again, if a difpute a- 

thing pawned. , 

rife rcfpe&ing the particular article which was pawned, as where 
the pawnee may after? “ you pawned this article with me,” 
and the pawner on the other hand may fay “ Nay, I pawned that. 
“ otherin this cafe the article, which may be difavowed by 
the pawnee, muft in virtue of his difavowal be excluded frojn thei 
condition of a pledge; and if no proof be adduced as to the 
other, the pawner’s oath in denial muft alfo exclude it: con- 
fequently the debt, in this cafe, muft remain without any fecurity 
whatever. The fame exafily is the law, where the depofit may 
have been made by the hands of a meffenger, and the parties 
may afterwards difpute regarding the particular article to which, 
the authority referred, the pawnee alleging <f you. authorized 
“ the pawn of this,’’ and the pawner declaring “ Nay, 1 fpecified. 

that other y* no proof being offered by either party. But if 
each party adduce proof in favour of his own affertion and in refu¬ 
tation of that of his opponent, in this cafe the proof brought by the 
pawnee muft be preferred, and his claim be held to be eftablilhed. 
On the other hand, if a debtor deny his having authorized the mef¬ 
fenger to depofit any pledge, and no proof of this authority 
be adduced, here; the denial of the debtor upon oath muft be 

received. 


received, and confcquently the claim of the creditor founded oft 
the aft of the meftenger muft i>e altogether inadmiflible in law. 
Again* if a creditor lay claim to a particular piece of cloth as a 
pledge, afferting that the debtor either pawned or authorized the 
pawn of it, and this affertion be denied by the debtor, who on 
the other hand affirms that he pawned a flave with the creditor, 
who ha* fubfequently murdered the Have and is therefore ref- 
ponfible for his value ; here if no proof be adduced by either party, 
the word and oath of the debtor muff be received in denial ref- 
pedting the cloth, and that of the creditor in defence again ft the 
debtor’s claim, or in denial, of the pawn and the murder of 

the flave. 

When the term of credit fpecified in a contract of pawn, 
expires, it is incumbent on the pawner to difeharge his debt if 
it be demanded; and if he do fo from any other funds, the. 
pledge muft be redeemed: otherwife the pawnee may demand 
that it fit all be fold in fatisfa&ion of his debt; and if the pawner 
refufe his confent, the pawnee may difpofe of it himfelf, if he 
have been originally conftituted an agent for that purpofe; 
but otherwife he muft fubmit his cafe to the judge, who may 
imprifon and chaftife * the pawner, until he. fell it and make 
payment of the debt. 

If a pledged flave be guilty of a capital offence againft another 
Have of the pawner’s who was not in pawn, the pawner is enti¬ 
tled to demand retaliation, and to have the pledged flave accor- 


Arab, Taxeer* .vide Chapter of f Tazee>\ Book of Hoodoo d or punilhments* 
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dingly put to death, unlefs the murdered have been a fon of the 
murderer, in which cafe retaliation is not allowed *. Further 
the pawner is not entitled, in this cafe, to pardon or remit the 
capital punifhment for a compenfation, whether the deceafed have 
been an abfolute -f* flave, a Madubbur t or an Qmm-s-Wulud % but if 
thedeceafed have been alfo in pawn with another creditor, the 
mailer may either demand retaliation, or remit the punifhment 
for a fine, and if this fine fall fliort of the full value 
of the murderer, he muft: be fold to that extent, and the price 
mu ft be depofited with the pawnee of the murdered Dave as a 
fecurity for his debt; or if no partial purchafer be found, he muft 
be altogether fold, and the remainder of his full value after pay¬ 
ing the compenfation for his crime, muft be - a pledge with the 
original pawnee. Where again the compenfation for his crime 
may be equal to or more than the full value of the offender, he 
muft of courfe be altogether fold, and the whole price muft be 
depofited with the pawnee of the murdered Have; or lie may, at 
once without fale, be transferred to the poffeffion of the laft paw¬ 
nee, in exchange for the flave whom he has murdered j in. either 
of which events, the debt of the original pawnee muft of nepefftty 
remain without a pledge, unlefs fome purchafer be found to pay 
more than the value, and thus occafion a balance which as above 
would neceflarily become his pledge. Again, if both the murder¬ 
er and the murdered flave be pledged to one perfon, and for a 
Angle debt, the crime is of no account at all,* and even if there be 
two debts of fimilar fpecies and equal amount, and the flaves be 


* Vide Book of Keflu, or retaliation, 

■1- Arab, Kenn> that is, a flave who has no eventual or proviftonal claim of freedom. 


of 




of equal value, the dedfioii js precifely the Hi me; unlefs that debt, 
which was oppofed to the murdered Have, be fuch as to bellow on 
it. a preference bylaw,, as where the ground of if may be firmly 
eftablifhed, whilft that of the other is the purchafe of an article 
which is liable to be rejeded for a defed, or a provision of dower 
in a marriage which has not been confummated * *, in which 
cafes the offending Have may either be transferred or not,” and if 
transferred, may be either fold and the price depofited, or, at the 
pile a fare of the parties, be perfonally lodged, as a fe'curity for the 
preferable debt. If, on the other hand, the debts be different, and 
the Haves of equal value, for example, each of the fi rves worth an 
hundred deenars, one of the debts amounting to two hundred, and 
the other to one hundred dtenars ; in this cafe if the debt oppofed 
to the murderer be the greateff no transfer can take place .* but 
otherwise the murderer mull be transferred as a pledge for that 
debt which was originally oppofed to the murdered. Again, if 
the propofition be reverfed, as where the debts may be exa&iy 
equal, and the flaves of different value; here if the value of the 
murdered have been the greatefl, no transfer can legally take 
place: but if the value of the murderer be greater! he mull 
be fold to the extent which is required as a compenfation 
tor his offence, and that amount mufl be lodged as a fecurity for 
the other debt, the balance remaining as a pledge for that to 
which lie was originally oppofed, unlefs the parties mutually 
agree to pafs from all cognizance of the crime, and to let the of¬ 
fender continue as a pledge for both the debts, which is alfo legal 
and valid. Laflly, if one of the debts beexigible at the time of the 

. 5 - 

* Vide Book of Marriage.—Chapter of Dower, 
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murder, and the term of the other have not expired, the murderer 
in this cafe muft indifpenfably b; (old, in order to difeharge that 
debt which may be actually due ; and' if any balance of the price 
remain after the difeharge of that debt, fuch balance muft continue 
as a pledge for the other. 

The confeffion of a Have, in matters either of retaliation * or 
of fine, is held to be of no force or effed, in other words to be 
totally null and void, whether the Have Be pawned or otherwife. 

If a pawned Have commit an offence, the mafter .has an option 
of either redeeming the offender by the payment of the compen- 
fation for his offence, in which cafe he mud continue as a 
pledge ; or of furrendering him to be fold in fatisfa6lion of the 
offence : in. which latter cafe the pawnee is held to be entitled to 
redeem the Have, by fatisfying the offended perfon, and to re¬ 
tain the flave in his ow r n pofleffion as a pledge ; but he has no 
recourfe againft the pawner for the compenfation which he may 
thus pay, unlefs it have been paid by the exprefs authority of 
the pawner. The Shaikh indeed has maintained that this right of 
recourfe againft the pawner is independent of fuch authority, but 
his opinion is liable to doubt. 

If the mailer of a pledged flave order him to commit a crime 
or offence, and the flave be of mature age, found intelled:, and at 
liberty to refufe, the guilt in the fight of Goo is attached to the 
owner, but the puniftiment or fine for his offence is conne&ed 

* If a flave confefs murder, he incurs retaliation agreeably to Aaoo Hunehfa—V ide 
Htdaya, Book of Offences againft the perfon, Vol. IV, page 306. 

with 





with the perfon of the {lave, and confequently the law in this cafe 
is the fame as has been above mentioned *, Further, if the mafter 
compel him to commit the crime, the punifhment or fine for 
his offence is ft ill, in our opinion, connefted with the perfon 
of the flave, and confequently the decifion of the law precifely 
as above ftated, even although the flave fhould not be of mature 
age, provided he be capable of difeernment; becaufe it is record¬ 
ed in tradition, that retaliation may take place againfta perfon 
who is only ten years of age: the latter part however of this 
decifion is liable to feme doubt. But if the flave be neither an 
adult, nor capable of difeernment, the mafter only is the offender, 
and is alone to be made the object of retaliation, or to be refponfible 
for the fine, which is to be levied from any other property he 
may poffefs except the flave, who, if his mafter have no other 
property, cannot, according to the Shaikh, be fold in compen- 
fation of a crime, of which he was the unwilling perpetrator. 

It is lawful to borrow + any article of property for the purpofe of 
pawning it, and the borrower'is refponfible for the value if it be 
loft in the hands of the pawnee, or if the reftitution of it be 
prevented by its being fold in fatisfaBion of the debt. Further, 
if an article, thus borrowed and deposited as a pledge, be 
fold for more than its value, the lender is entitled to demand the 
a&ual price for which it has been fold; but if it be fold 
for lefs than the original value, or perilh in the hands of the 
pawnee, what the original lender’s right may be, whether the 


* Viz, that the matter may redeem, or furrender him to be fold, 
£ That is, by an Arceut, or ammvdatum loan, 
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value of the article at the time of the loan, or its value 
when it was loft, or any greater value it may have borne 
between thofe periods, is a queftion which it appears difficult to 

determine. 

If a perfon, having lent an article for the purpole of its 
being pawned, ret raft that authority before the contra® be con¬ 
cluded, the fubfequent contra® of pawn is invalid : but a retrac¬ 
tation fubfequent to the contra® of pawn is altogether null and 
void. 

It a perfon lend an article of property to another, authorizing 
him in general terms to pawn it, this authority is valid, and the 
borrower may pawn the article for any debt, whether great or 
fmall, and under any ftipuktion whatsoever ; but if the lender 
particularly fpecify the debt, mention its amount, or ftate the 
-term of payment, or the period of credit, the borrower is not 
in this cafe permitted to depart in any degree from the con¬ 
ditions of the loan, unlefs to pawn the article for a fmaller fum 
than was agreed on *. If therefore he pawn it for a larger debt, 
the contra® of pledge is invalid, as to the excefs, by unanimous 
confent; and its validity, even to the amount fpecified. by the lender, 
is liable to difficulty and doubt. Further, if the lender have 
fpecified a debt adually exigible at the time, gnd the borrower 
pawn his property for one fufpended till a future period,; or, con- 
verfely, if a fufpended debt be fpecified, and the property be 
pawned for one adually exigible at the time; in both thefe cafes 

* This laft power even, is denied to the borrower by the oppofite fea~~Vide Hamilton’* 
}ltdaja, Vo}. IV, page 246-7. 
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the contract of pledge is alike invalid. Again, if the article be 
pawned by the lender’s confent for a debt which is exigible at the 
time, the lender in this cafe is entitled to demand the immediate 
redemption of the pledge ; but if he confent to its being pawned 
fora debt which is fufpended till a future period, he cannot in this 
cafe, according to the prevalent opinion, demand the redemption 
of the pledge before the expiration of the term of credit which was 
fpecifiedi If a borrowed Have perifh in the hands of the pawnee, 
without any fault or tranfgreffion of his, or if the flaye commit 
an offence, and be fold to make good the penalty of his crime, the 
lender has recourfe againft the borrower for the value; but if the 
lender demand of the borrower the redemption or ranfom of the 
(lave, and, on his declining, redeem the Have himfelf without autho¬ 
rity from the borrower, he has in this cafe no recourfe; whereas if 
he ad by authority of the borrower, though no condition of 
repayment have been made, the lender has recourfe againft the 
borrower for whatever fum he may have paid ; but if a difpute 
regarding the authority arife, and no proof of that authority 
be adduced, the word and oath of the borrower muft be re¬ 
ceived. Gn the other hand, if the lender adduce proof of the 
authority, his right of recourfe muft be eftablifhed ; and even 
if the pawnee alone bear teftimony in his favor, this evidence, 
according to the mod approved opinion, muft be admitted as 
cftablifhing his claim. 
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the pawnee, until the refidue of the debt fhall be di[charged. 
Again, if an article be borrowed from two different perfons, and 
placed as a fecurity with one, and the pawner afterwards dif- 
charce half the debt with a view to the redemption of one of the 
fhaies of the pledge, it is difficult in this cafe to determine, 
whether the decifibn (hould be as above dated, or that (hare 
of the pledge be held to-be redeemed. If the pawnee had been 
originally informed of the plurality of owners, the latter decifion 
would appear to be approved, namely, that he has not the 
power of retaining the whole pledge ; but otherwife the cafe is lia¬ 
ble to great difficulty and doubt. If, on the other hand, a perfon, 
having borrowed for example a (lave from two joint owners, place 
him in the hands of two feparate creditors as a fecurity for their 
debts, and afterwards discharge the debt of one creditor entirely; 
in this cafe, there can be no doubt that, a half of the (lave mull 
be redeemed, and confequently half the (hare of each proprietor 
or lender be liberated from attachment for the other debt; but if 
the pledge have been expreflly lodged as a fecurity % the 
whole, and for every part of the debt or debts which may be 
oppofed to it, this expreffion mud univerfally defeat every 
claim of partial redemption which might be urged under any 
of the foregoing cafes. 

If a ft ranger (that is, a perfon unconcerned in the contrad) 
deftroy or commit an offence againft the pledge (for inftance 
a (lave), the pawner or proprietor, and not the pawnee*, is the 

* It 1$ cxa&ly the reverfe in the Medeya, Vide Vol. IV, page 243, which indeed is a necef- 
fary conference of that leading do$rine of the oppolite left with regard to pawns* whereby 
the pawnee is declared to be rcfponfible for all iofs in his pofTeiTion. 
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complainant again 11 him. The pawnee however is entitled 
to appear in the fuit in order to receive the amount which 
may be adjudged as a compenfation to the owner. The fame 
principle exadly applies to the cafe of a {lave hired to, or 
depofited with another, and in his poffeffion deftroyed; in 
every fuch cafe, the owner of the flave is alone the complainant. 
If, therefore, a proof of the offence lhould he adduced by him, 
his claim for a compenfation muft be eftablilhed j and ff there 
be no evidence, the defendant or denier muff: be fworn; if he 
will not fwear, an oath muff: be demanded of the pawner; 
but if they both refufe to fwear, whether the ad have been 
wilful or accidental, an oath cannot be adminiftered to the pawnee,, 
who is not a party in the fuit. Further, in the cafe of a 
wilful offence, or one for which the law allows of retaliation, 
this right belongs to the proprietor alone, and he may ac¬ 
cordingly exert it without the confent of the pawneebut 
if he remit the puniffiment for a compenfation, the pawnee 
has a claim on the amount which he may fo receive ; whereas 
if he remit the punhhment entirely without demanding any 
compenfation, there can be no retaliation nor fine, and the 
pawnee is not entitled to objed to it. Again, if he remit the 
puniffiment for a compenfation; or if the offence be accidental, 
fubjed only to a fine; in all fuch cafes the compenfation 
or fine is held by law to be afeertained in money of the 
common currency of the place; and if the pawner with to com¬ 
mute it, or fubftituie fomething elfe in its ftead, the validity of 
his fo doing muff: depend upon the will of the pawnee, with 
whom the thing taken muff: remain, as a pledge or fecurity for 
his debt. Nor can the pawner in fuch cafes lawfully remit to the 

offender 
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offender the compenfation due or ftipulatcd for his offence 5 nor 
is fuch acquittance valid, even though followed by the difeharge 
or extinction of his debt to the pawnee. Further, if the 
pawnee entirely relinquish his claim to any compenfation for 
the offence, his right over that compenfation muff be extin¬ 
guished, and it belongs to the pawner alone ■ but if the pawnee, 
inftead of merely relinquishing his own claim, were to declare 
a remiflion of the compenfation for the offence, and an 
acquittal of the offender, this acquittance would be of no» 
force or effeCl ; and whether or not it Should operate even to do 
away his own right of holding the compenfatioil afterwards as 
a pledge, is a queffion which is liable to doubt ; although the 
affirmative, or the extinction of his own right, would appear 
to be the moll correCt deciiion. 

Iff a pregnant female Have be deported as a pledge, and a 
ffranger beat or wound her fo as to occailon her premature 
delivery and the death of the child, the offender is refponfible 
to the pawner for a tenth part of the value of the Have j but 
the pawnee has no claim to hold this amount as a pledge, un- 
lefs in the contraCt of pawn the offspring of the flave have been 
expreflly included; and further, no compenfation can be claimed 
from the offender for any lofs or diminution of the value of 
the flave occafioned by her mifearriage. It is otherwife if 
a quadruped be pawned; for here the offender is refponii¬ 
ble merely for the lofs or diminution of value occafion¬ 
ed by the animal*s mifearriage, this fum muff be depo- 
ilted as an addition to the pledge; but no claim whatever can 
fee made on account of the deftru&ion of the fostus. Again, in 
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the cafe of a pregnant Female ilave, if {he bring forth a living 
child, and the child afterwards die, the offender in this cafe muft 
be liable for the value of the offspring, inftead of the lofs occa- 
fioned by the mifcarriage: but this fum muft go entirely to the 
pawner, and the pawnee can have no claim to it whatever. Some 
authors have maintained that the offender, in this latter cafe, muft be 
refponfible for the greateft of two fums, viz. the value of the off* 
Ipting, or the lofs occasioned by mifcarriage of the mother; 
but the Shaikh confidcrs this opinion to be deftitute of any 
foundation in law. 


<SL 


If an offence be committed againft a Have or other property in 
pawn, and the offender be unknown for a time, after which fomc 
perfon voluntarily appear, and confefs that he is the offender; in 
this cafe, if both the pawner and pawnee contradift his confeffion, 
or declare him to be innocent of the crime, the rights of both 
are done away: or if the pawner verify and receive the con- 
feflion, the pawnee declaring it to be falfe, his (the pawnee’s) 
right over the pledge is thereby completely extinguiflied; and 
•whatever compenfation may be adjudged, muft belong to the 
pawner alone ; but if the pawnee receive the confeffion, and the 
pawner declare it to be falfe, his right is held to be thereby done 
away, and the pawnee to have a claim on the compenfation: 
eonfequently, if the pawner afterwards difeharge the debt, or 
the pawnee acquit him of it, the compenfation muft, in this cafe, 
revert to the perfon who has made the eonfeftion. 
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If a defe& or blemifh arife in an article which is pledged, c *r e a 
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■ fion on his part, he is not refponliblc for the lofs; but on 
the other hand, if a ple dge have been deposited with the feller 
of an article as a fecurity for the price of it, in virtue of a proviiion 
to this effea in a contract of fale, a fubfequent defedt or blcmiili 
in the pledge does not confer upon the feller a right of annulling 
his original bargain. If therefore in a cafe or this nature 
the parties difpute regarding the period at which the defed may 
have arifen, the pawner afferting “ It took place in your hands,” 
and the pawnee alleging “ It exifted prior to my feizinf' this 
difpute can be of no avail in law, where the pledge has been de- 
polited as a fecurity for a Kwz loan, or for the price of an article 
which has been fold without a proviiion for this fecurity*; but 
if the pledge have been depofitedas a fecurity for the price of an 
article fold under this proviiion, the difpute is clearly of 
importance; lince the eftablifhment of a defed in the pledge, 
prior to the feizin of the feller, would confer a power upon 
him of annulling his original bargain, concluded on the faith 
of receiving a fufficient fecurity for the price: confequently, a 
proof of this circumftance mu ft be allowed; and if neither 
party can adduce proof, the nature of the pledge itfelf muff 
be referred to for the moft probable conclufion, and that 
affertion mull be preferred with which the probable conclu¬ 
fion coincides; but if the probability be equally ftrong for 
one alfertion as for the other, in this cafe the word and oath of 
the purchafer or pawner muft be preferred, as tending to fupport 


* Becaufc on the one hand the pawnee is not refponfible for the defeft, and on the other, 
if he have received a defective pledge, he has no claim againft the pawner for another thing 
inftead of it. The whole of this cafe is very obfeurely expreffed in the original, and * 
jitetal ttaufl.ition of it would not have been intcl%iblc. 
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the validity of the original fale. Again, if a flave be thus agreed 
for as a fecurity for the price of an article fold, and previoully to the 
jeizm of the feller be put to death for apoftacy, or lofe his hand for 
theft, the feller, in this cafe, has a right to annul the contrail of fale 
or, if after the delivery and feizin of the pledge, the feller difeover 
a defeat to have exited in the hands of the buyer, here alfo he 
is entitled to return it, and to annul the bargain of fale; but if 
the pledge in the mean time die, or be defrayed, or any new defect 
anfein it before the recitation, the Shaikh, in this cafe, has pro¬ 
nounced, that the power of annulment muft be loft. The more 
approved opinion, however, with us, would till tend to prejerve 
the right of the feller, notwithftanding a new defect in the 'pledge. 
Further, if a feller ftipulatc for the delivery of two flave;. in 
pledge as a fecurity for the price of an article, and one only b, 
delivered; if that one die in the poffcffion of the pawnee, and 
the purchafer afterwards refute to deliver the other; here alfh 
according to the Sbaikb f . the feller would have no right to annul 
his bargain; and the fame principle would of courfe apply to 
the cafe of a new defect ariiing in one of the flaves, and the 
purchafer’s then refufing to deliver the other : whereas with us, 
in both thefe cafes alike, the right of the feller to annul his 
original fale would be held to be eftablifhed. 

If the P arties in a contract of pawn agree that a third perfon 
of credit and character fhall take poffdfion of the pledge, it is 
valid, although this perfon ftiould afterwards decline the taking 
charge of it; and this alfo, whether feizin be con fide* d indif- 
Penfkb lc t0 a contrad of pawn, or not*. If therefore the perfon 
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» Vide page 212, where this queition 13 co*teilcd. 
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fo appointed by the parties do afterwards refufe to take poffeffion 
of the pledge, and the parties then agree to place it in the hands 
of another perfon chofen by themfelves, this alfo is legal: bat 
otherwise the judge mull take charge of it, and place it in the 
hands of fome refponfible perfon fele&ed for this purpofe byhimfclf. 

An heir, with refped to contra&s of pawn, is confidered by 
law to be exaflly in the (ituation of his anceftor, except in two 
particulars; namely, firft, that a fufpended debt or obligation 
becomes immediately exigible by the death of the debtor or 
pawner j and, fecondly, that on the death of a pawnee the 
pawner may legally objed to the pledge remaining in the 
pofleffion of his heir, unlefs it have been fo provided in the 
contrail. 

If a perfon have two Haves in his pofleffion, the proper¬ 
ty of another perfon who is his debtor; and this other (the 
debtor) declare, “ I pawned only one of them with you ; * 
and the holder on the other hand affirm, that both are a fecurity 
for his debt; fhe word and oath of the pawner in this cafe muft 
be preferred : and in like manner, if the parties difpute regarding 
the amount of the debt for which a pledge may have been lodged 5 
as for example, where a perfon, being indebted in a thoufand 
deenars, iriay declare, “ I pawned that Have with you for five 
“ hundred only of my debt ” and the pawnee on the other hand 
fay, “ Nay, you pledged him for the whole amounthere alfo the 
word of the pawner mud be believed, in the fame manner as if 
the difpute had a reference to the amount of the debt itfelf inde¬ 
pendently of pawn. Upon the fame principle, if t perfon hold- 
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ing a flave, who is the joint property of two perfons indebted to 
inm, allege, that they both together pawned the flave for their 
joint debt, and both debtors deny this affertion, their affirmation 
upon oath mud be received : but if one of them acknowledge 
the juftice of the claim, that confeffion efUblifties the pledge 
of hisfhare, and the other only can be fworn ; or, if his partner 
give evidence againft this other. Inch evidence with the oath of 
the claimant TOuft be received. Again, if each party refpedtivejy 
deny the right of the claimant as to his own (hare, but fuppo.rt it 
with regard to that of the other, the moft approved decifmn upon 
this point admits the tellimoay of each debtor with the oath of 
the creditor againft the other, and thus eftablifties the claim 
againft them both ; for it is to be obferved, that the denial by 
either party of his own fliare being pawned cannot in this cafe 
occafion the rejection of his teftimony with regard to the other, 
on. the ground of falfehood or perjury, becaufe his denial may 
have proceeded from error or doubt, like that of two contending 
parties in a law fait*. 
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ii’ a perfon, being indebted in two diftinift fums for one of 
which only a pledge has been given, difeharge one of the debts, 
and tutn demand the reftitution of his pledge, aflerting that his 
payment referred to the debt for which it was given, this claim, 
fupported by the pawner’s oath, mud be admitted, whether he 
allert his having exprefsly mentioned that particular debt or not, 
provided he make oath to his intention. But if both the parties 


* Since it may frequently happen in litigation, that a claim which is denied by the defendant 

3 tCrWards bc ( eftabll(hcd h y P roof ’ and yet this circurattaucc could by no ra.ans induce 
the. lejc&ion of t]^ defendant's evidence in any other caufe, 
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agree as to the point of no fpecification having been, made, and 
the pawner do not even aflert that he had any particular intention 
at the time, there appears in this cafe forme difficulty tQ decide 
whether the pawntr fhould be ftiil entitled to determine as to 
the debt and to take advantage of his option for the purpofe 
of redeeming his pledge; or whether the payment fliould be 
confidered as made on account of both the debts, and thus the 
pledge continue in the hands of the pawnee as a fecurity for the 
remainder of the debt for which it was originally given. The 
fame principles exatlly apply to a cafe where the pawnee may 
gratuitoufly acquit the pawner of one of the debts, and a difpute 
may afterwards arife refpedting the particular claim which was 
intended ; for here alfo, the word and oath of the creditor or paw¬ 
nee as to his original intention muff: be received ; but if no inten¬ 
tion be alleged, the decilion of the cafe is doubtful as above 
Hated, and in either way muff: be confldered to be equally juft. 

If a perfon, holding in his hands an article belonging to 
another, claim the right of detaining it, as a pledge of which 
he is feized, with the confent of the owner; and the owner on the 
other hand affert, “ I never made it over as a pledge, but I let 

it to you,” or, “ You ufurped it from me,” or, “ I let it to 
«* another, and it has fallen into your handsin this cafe, the 
word and oath of the owner muff: be received in denial of the 
regular feizin, and is fufficient to defeat the other’s claim for 
detaining it as a pledge. 

The benefit or profit arifing from a pledge, whether inherent 
in, or accidental to, the thing pawned, is the property of the 

pawner 


pawner; but the iirll, (as for inftance, the fat of an animal, or the 
growth of a plant,) being infeparable from the thing itfelf, mull: 
remain with the perfon in poffeflion; whereas the other, which, is 
feparable from the thing itfelf, fuch as the occupancy of a houfe, 
the fervice of a (lave, the fruit of a tree, or the offspring of an ani¬ 
mal pledged, whetherexifting at the date of contradl, or produced 
fubfequently in the bands of the pawnee, can never be confidered 
as in the condition of a pledge, nor fubjedl to the ufe or ppwer of 
die holder; on the other hand, the pawner himfelf cannot occupy 
the Houle which he has pawned, nor can he let, or lend it to another 
for that purpofe, without the confent of the pawnee; but if it be 
adually let, the rent mu if belong to the pawner, Again, in the caie 
of a female have, the pawner cannot legally demand her perfonal fer¬ 
vice or attendance, but fhe mu ft be placed in the hands either of 
a woman, or of a man of upright charadter as a truftee, to guard 
the rights of both parties which are connedted with her pre- 
fervation; nor can the pawner legally cohabit, or have carnal 
connexion, with her whilft pledged, whether file be capable of 
child-bearing or not. A pawner, further, is by law prohi¬ 
bited from fowing grain, or planting trees, in ground which he 
has pledged 3 and, if he have fowed, or planted, he is alfo prohi¬ 
bited from rooting up the grain or the trees; but if a tree of 
'which the leaves are valuable be pawned, fuch as the mul¬ 
berry, the Indian privet, or the myrtle, the leaves of fuch a 
tree are not included in the contradt. 

It is lawful for a pawner to contradl his male or female Haves 
in marriage, during the exiftence of the contradl of pawn, but 
he cannot make over the bride till after her redemption* 
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The maintenance of a fubjed in pawn, refts folely on the pro¬ 
prietor or pawner * } and if an animal be wounded or hurt 
in the poffeffion of the pawnee, the expenfe of healing the 
■wounds mufi be defrayed by [the pawner ; or if a have die, 
ivhijft in pawn, the trouble and expenfe of his interment mull; 
reft upon the pawner alone; moreover, the rent of the hoiife 
where tire pledge is kept, and the wages of the keeper, and the 
hire or reward of a perfon w ho brings back a fugitive flave, arc, 
all, charges to be defrayed by the pawner, if the thing pledged 
be a quadruped, as a horfe for example, it is not permitted for 
the pawner to ufe him as a ftallion, either for his own mares, or 
for thofe of any other perfon; nor in the cafe of a female fa 
mare .for example), to have her covered by a horfe, whether 
conception be likely to enfue before the period of payment and 
redemption, or not: the Shaikh however has maintained, that 
tne pawnee is not entitled to objed, nor to prevent the pawner 
from fo ufing his cattle, whether they be males or females. 

I urther, in the cafe of a quadruped, if the pawner be defirous of 
leading it out for pafture himfelf, the pawnee is not entitled to pre¬ 
vent him; but the animal muftbe reftored for fhelter and prefer- 
vation at night to the hands of. him with whom it may originally 
have been placed; and it cannot be removed for pafture to any 
diftant place, whilft pafture can be had in the neighbourhood; 
but if there be a want of pafture, the pawner is entitled to remove it, 
and the pawnee cannot prevent him from doing fo; provided, al¬ 
ways, that the animal be brought back during the night, or placed' 
in the hands of a perfon in whom both the parties confide, or elfe 


A material diffcience upon this point between the and $h:ta lawyers may be 

thcred from the Hidaja, vol, IV, page zoo-i. ' ' ^ 

in 





Ml HIST/fy. 



i m 3 

in the cuftody of the judge. Again, if the pawnee fhould be 
defirous of removing the animal, in cafes offcarcity or famine, to 
a diftant place for pafture, this is admiffible in law } but if the 

parties differ upon this point, a preference muft be given to the 
pawner. 


It is permitted to a pawner to circumcife * the Have whom he 
has depofited in pledge, whether male or female, provided it be 
done at a favorable feafon j and the pawnee can never legally 
ohjed to his doing fo, except where, by the lapfe of the ap¬ 
pointed period for redemption or fale before the recovery of the 
flave, a diminution of the value to his prejudice might enfue; 
°n that ground his objection is admiffible, and the pawner muff 
accordingly refrain from circiimcifag the flave. 

It a flave or other animal become fide in the poffeffion of the 
pawnee, toe pawner cannot be compelled to procure or adminiffer 
medicine, becaufe no proof can be adduced to eftablilh that me¬ 
dicine is neceffary for the prefervation of the pledge, face animals 
frequently recover without medical aid; on the other hand, if the 
pawner himfelf be defirous of applying medicine, and the nature 
of the propofed medicine be luch that no harm can arife from 
it, the pawnee cannot objea to its application j but otherwife his 
confent muft be obtained. On the fame principle, if the pawnee 
he defirous of applying medicine for the cure of an animal 
pledged, and the medicine propofed be harmlefs, the pawner is not 
cntitled t Q ob J ea 5 b | the expenfe of fuch medicine muft fall en- 
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tirely on the pawnee, and he has no reconrfe again ft the pawner 
for any thing on this account. 

If a pawner bedefirous of impregnating * a date tree-which he 
has pawned, the pawnee cannot lawfully prevent him; and, further, 
the annual bark and dry branches of a tree are excluded from the 
right of the pawnee, as being produced in regular fucceflion. 
Again, if date or other trees which may be pledged, require, to be 
tranfplanted, in confequence of the rapidity and clofenefs of their 
growth, and this meafure be recommended by perfons of {kill, 
it is lawful to tranfplant them accordingly; and if one, or 
more trees, in confequence of being tranfplanted, or from any 
other caufe, wither and become dry, they are Hill held to be 
pledged, contrary to the cafe of the dry branches. 

' . ' - * „ t ,j . ,, l , , 

If two perfons prefer a claim to an article the property of a 
third, each feparately alleging that the owner had pawned it with 
him, and he denying that he pawned it with either; the owner’s word 
and oath muft be received, whether the article be Hill in his poflef- 
fion, orin that of both, or either, of the claimants,- but if one of them 
bring proof in fupport of his claim, this evidence muft guide the de- 
cifion; and if both rel'pedively bring proof by witneftes of equal 
credibility, they mud draw lots for the pledge-p. On the other hand, 
if the defendant admit one of their claims, the pledge muft be made 
over to that one, and the defendant muft make oath in refutation 
of the claim of the other; or, if he refufe to do this, the other 


* Aral). fMar.—VMe Book of Sale, page 56. 

+ Agreeably fo the oppoftte feet both claim* would be null and im d in alible —Vide Htdaya, 
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claimant, making' oath to the juftice of his claim, is entitled 
to receive from the defendant the value of the pledge to be 
held as a fecurity for his debt. Again, if the defendant admit 
both their claims, acknowledging that he had pawned the property 
with both, but with one prior to the other ; here, if the property 
be in the hands of that one, or of the pawner himfelf, or of a 
third per Ton as truftee, it mull by law be held to be a pledge 
with the per fon in whofe favor the acknowledgment lhallhave been 
made : but the acknowledge* is bound to make oath at theinftance 
oi the other claimant, as to the priority which he has thus 
alleged; and if he refufe, that claimant, upon making oath as 
to the priority of his own claim, is entitled, as before, to the value 
of the article pledged as a fecurity for his debt. The fame ex- 
adlly is the law where the property may be in the hands of this 
other claimant, or in the joint poffelFion of both ; for hill the 
perfon,. in whole favor the acknowledgment of priority may be 
made, has, in law, the preferable title to hold the article as his 
pledge; but on the other hand, if the owner were to fay, “ I 
“ do not know to whom the article was hr ft made over as a 
“ pledge/* and the claimants were both to admit the truth of this 
declaration; here, the two claims or contracts would be equally 
null and void, if no proof could be adduced: and if the clai¬ 
mants were to contradict his declaration of ignorance, his oath in 
fupport of it would have the fame efledfc with their admif- 
•fjon of its truth; but if he refufe to lwear, and they both 
make oath as to his knowledge of the priority of the claim of 
one, there appears in this cafe feme difficulty to decide, whe¬ 
ther both the contrails fhould be null and void as above, or 
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(lie property bs equally divided between the two dlttimatits to[bk • 
held by them as a fecurity for their refpedtive debts® 1 , 

Ii? a perfon pawn a tree together with its fruit; this contrast 
is valid, although the pay ment of the debt fhould be fufpended 
till a. period, within which the fruit may be■expefted .to • ripen. 
If therefore the fruit become ripe in the pofieilion of the pawnee# 
and be of a nature which requires drying: for its prefervation, or 
which by- being dried may be preferred, the pawnee m'ufl: do 
fo accordingly ; but if the fruit cannot be fo prefervetl, he 
may fell it, and retain the price of it as a pledge. The 
fame. exaflly is the Jaw regarding fruit, which may be pawned 
fngly, or feparately from the tree, whether it have.been produced 
by impregnating, or otherwife, and whether pawned on the con¬ 
dition of immediate'gathering, or not:; as aifo regarding Handing 
crops of corn, which may be pawned, whether they be ripe, or 
unripe, at the date of the contract ; and if a perfon pawn vegetables 
which produce fuceeffivc crops,. fuch as the egg plant (BadunjanJ t 
cucumbers; and the like, this alfo is valid to the extent of 
the apparent produce at gSre time-, whether the debt be adlu- 
ally due, or not to become due till a fecond crop may be expeflecf, 
and whether the firfbami fccond crop be diftinguifhable from each 
other or not j if therefore a fecond crop fhoiild appear before pay¬ 
ment of the debt, ; and be fo mixed with the firfi as to be undifti'n- 
guifhable frfem it, and the pawner agree to eonfider the whole as 
a pledge, or;the parries amicably.fix the quantity of the general 
produce which fhall remain with the pawnee, there is no argument 


# & the Tuzltra by tiio fame author, the fiift is held to be tie hw» 









on the Tubjetft; 'but if the parties difagree, the word and oath n>m u reft*. 

red to the pavto# 

of tire pawner muft determine the quantity of the pledge. ttVOi “ h * 
The fame principles exactly apply to the pawn of a Angle 
Jhipping of the fruit or leaves of a tree,.and a cutting of herbage 
or grafs ji and further, it is a general rule with regard to all fruits 
and vegetables which may be'pawned, that the trouble or expenfe 
of nourifhmg and preferring them, by watering, guarding, weed¬ 
ing, drtffing, cutting, and expofing. them to the fun, is always to 
be borne by the pawner, like the maintenance of a pledged animal 
which xeAs upon die pawner alone: but neither >the pawner, 

-nor pawnee, is •■■entitled to-cut or gather the fruit, before it be 
•ripe, except by mutual content, unkfs in a cafe where, by 
the tree being overloaded-, it may be neceffary to lighten 
i| of a part of.the fruit to prevent the dddrudion of the 
whole; but after the fruit is ripe, either party may ga¬ 
ther it, and in cafes where it may be beneficial for both 
the parties to do fa, any one of them, rcfufing his con¬ 
sent, may legally be compelled to give it. Again, if a 
houfe be required for the purpofe of -drying the fruit, the 
rent of this houfe mull be paid by the pawner : but if the pawnee 
agree to defray every expenfe on condition of t he whole property 
remaining with him as a pledge,-and the pawner authorize this 
Hep, it is equally legal' and valid; and if the pawner be abfent 
at the time, a reference mull be made to the judge: but if 
the. pawnee expend money of his own accord, without any re¬ 
ference to the judge* although fueh reference be practicable, he has 
no rccourfe againft the pawner; whereas, if no fuch refer¬ 
ence be practicable,, and the pawnee fu mm on two jo ft. and credi¬ 
table witneffes to prove the necefijty and particular circumfiances 
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of the cafe, his right of recourfc agartft the pawner, for the 
amount which he may thus expend, is fupported by the pre¬ 
valent and moft correct deciflon. 

A pledge is a -ttuft in the hands of the pawnee, and he is 
not refponfible for it in any degree, unlefs lie be guilty of neglect 
or of tranfgreftlon, nor is any part of his debt extinguifhed by 
the lofs or definition of the pledge j and if its value exceed the 
amount of the debt, he is not refponfible even for that exeefs, 
whether the article have been of a nature the lofs of which might 
be concealed, fuch as gold and filver for example, or -muA; 
neceffarily have been apparent, like an animal and a houfe, or 
other immoveable property. Further, if the pawner di(charge 
his debt and demand the reft itution of the pledge, and the pawnee 
for a good cau ft: poftpone the reftitution of it, he is not iefpon~ 
ftblc for the lofs ; but if he poftpone the reftitution of it with¬ 
out a juft caufe, he is refponfible for the high eft value which it 
bore, from the time of his refufal to reftore it, until the date of 
the deftru&ion or lofs. In fhort a pledge Is con fide red, both 
before and after the difeharge or acquittance of the debt, to be a 
truft in the hands of the pawnee, and never to induce refponfi- 
bility, but in a cafe of adtual tranfgreflion or negleft. Further, 
if a pawnee borrow the pledge from the pawner, ©r in other 
words if he obtain the pawner’s confent to his ufing it under a 
formal contraft of loan, this does not render him refponfible for 
any lofs which may enfue j but if he himfelf deftroy the pledge, 
he is accountable for its value j and fo like wife is a ft ranger, 
if he deftroy the pledge while in the pofleflion of the pawnees 
but it is particularly to be obferved, in all cafes where at pledge 

may 
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way be deftroycd, and $he value of it be lodged with the pawnee, 
that he is not conftdered by the law to pofFefs any right 
or power of agency over that equivalent which may be lodged in 
his hands j although he have pofteffed fuch a power of agency 
with regard to the original pledge*. 

I,f a pawnee affect the accidental lots of a pledge in his hands, 
and no proof to the contrary be adduced, his word and oath to 
this effect (in defence againft a claim for reftitution by the 
owner) mud be credited - but if he allege the reflitution. of it to 
the pawner, this affert.ion is inadmiflible without proof. 

Ip a perfon pawn an article of property, and a claim of 
right to U be afterwards eftablhhed by another, the pawnee 
niufl reftorc it to the owner, and his right of pledge is annul¬ 
led, Or, if the property be loft in the hands of the pawnee by 
his own fault or neglefi, he is refponBble to the owner for its 
value, and has no recourfe againft the pawner, for the amount 
which he may thus pay ; but on the contrary, if the owner firft 
fue the pawner for the value, this latter has recourfe againft 
the pawnee, by reafon of his fault or negleft. Further, if the 
lofs or definition have happened, without ncgled or tranfgref- 
fton of the pawnee, here alfo, according to the prevalent opinion, 
he may lawfully be iued by the owner, but has in this cafe, a 
recourfe againft the pawner, by reafon of the deceit which he has 

* The above is clearly tae fenfe, although by no mean» a verbal tranflation of the paflfagc 
in the original. All that precedes the laft paffage of the paragraph, beginning with “ A 

pledge is a trufl,” is either a repetition of what has been actually quoted,? or it is inferrible 
from the quotation in page i% i, ChaptcrIIL from the Shurxja* 

pn£tifed, 
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pts&iferi i whereas if the owner recover from the pawner, fo-can, 
have no recoinfe againft the pawnee. 
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If a perfon pin-chafe a quantity of grain by a Su/um con trad, 
taking a pledge for the delivery of the grain, and the parties 
afterwards by mutual confent diffolve their bargain of Sitlttm, 
the feller is exempted from his obligation for the delivery of the 
grain, and is bound to Teftore rhe price advanced on account of 
it j but the contract of pawn being alfo annulled, the buyer or 
pawnee is not entitled to retain the pledge as a fecitrity for the 
repayment of the price, although if the feller depodt any other 
..article as a pledge for this amount, it is perfeflfy legal and valid. 
Again, if a perfon make a Kurzlom to another, of a thou find 
ieenars for example taking a pledge for the amount of it, and 
then agree to receive fiom the borrower fome other article of 
property in lieu of the debt ; here alfo, the original obligation 
being cancelled, the contra&of pawn mtift be annulled ; but if 
fubfcquently to this new agreement, the article bargained for, 
perilh in the debtor’s hands, the new contrail is rendered null 
and void, and the original obligation, and the,contract of pawn, 
become binding on the debtor as. before*. 

Gr ,, 0 ei If a perfon pawn a .quantity of grain or feed, and the pawnee 
pawned and fow it, or if a number of eggs be pawhed, and the pawnee caufe 


* A, few fhort cafes in the original, which were introduced evidently by a zniitake of the 
Compiler, being verbal repetitions of what has been quoted from the Shurfya in Chapter III, 
are here omitted by the tranflator. The cafes are thofe in page 216, at the bottom, com¬ 
mencing, “ Property of a pcnfliable nature > ” in page 220, at the bottom, ccmmencing 
“ If a pawnee die in page 22 r, “ It is lawful for a pawnee,” and ** but if he make any ufef' 
in page 22 z at the top « It ie lawful,” and Mly in page 223, at the bottom, « If the holder 
jcfji pledge die/’ ' ■ ■ ■\ ■ • ..v .V'f • ‘ 

them 
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thtntfo be hatched, the ri^ht of property in the pawner, and 
of detention in the pawnee as a fecurity for his debt, are both 
held to be eftabliflied over the produce, as they were over the 
original pledge* 

If two perfops difpute about an article of property, which' is 
in the poffcffion of one of them, the owner afferting that it is a 
depofit, and the holder alleging that it is a pledge, the word 
and oath of the owners in this cafe, mult be preferred* 

If a pawnee hire the article which is pledged to him : from the 
pawner, or if he borrow it by a deed of Areexif, the con¬ 
trail: of pawn is not thereby cancelled, whether this new title be 
conferred before the feizin of the article as a pledge, or after it % 
and in like manner, if the pawnee hire it from another perfon than 
the real owner, this does not invalidate the contra® of pawn, 
although the pawnee be guilty of an illegal a®, and liable for the 
rent of the fubjedl to the pawner, whether the latter ratify 
the leafe, or not,. Again, if a perfoti firft hire an article from 
another, then receive it from the owner as a pledge, and after¬ 
wards hire it from him a fecond time 5 or, if a perfon have the 
ufufrufi Of any thing bequeathed to him by will, then receive it 
from the heir as a pledge, and afterwaids hire it from the heir5 
in both thfcfc cafes the intermediate contra® of pawn is ftill 
held to be binding, and not to be annulled by the fupervenient 
leafe of the fubjedt', although this fupervenient leafe be like wife 
valid and binding.- 

If one of two partners, or joint proprietors of any fuhjed, 
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pawn his (hare of it with the other, and their fell it to a 
pufon, anti the pawnee, or partner, in confequence of this (ale 
claim the right of Shoofa *, it is a matter of doubt amongit 
our lawyers whether this claim fhould be confidered as a tacit 
confirmation of the pawner’s fale, and a derelid ion of the claim¬ 
ant’s title as pawnee, or not; becaufe, on the one hand, a claim of 
Shoofa mud ncceffariiy be dependent on the validity of the lale, 
which is itfelf in this cafe dependent on the confent of the 
pawnee; and on the other hand, the .prefuppofed confent of the 
pawnee, being demonflrative of his fatisfadion with the fale of the 
thing to another perfon, would tend alfo to invalidate the cfaim 
of Shoofa. 


# An explanation of this term has already been given in a note to page 1 68—Vide Book 
©f Shoofa* 
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BOOK IV* 

Of MO ILE S', OK INSOLVENT DEBTORS. 

I ' 

Chap. X. Introdu&ory. 

II. Of the Prohibition of a Debtor’s A£ls* 

II I. Of the exclusive Right of each Creditor, 
to his own identical Property in the 
Debtor’s hands. 

IV. Of the divihon of the Debtor’s Effe£ts. 

V. Of the imprifonment of Debtors : and 
mifcellaneous Cafes refpe&ing them. 


CHAP. I. 

OFLES\ is a word derived from Fooloos %, which figrii- Definition of the 

term* 

fies the bafeft or leaft valuable property which a perfon 
can poflefs. In the language of the law, it implies a per¬ 
fon who oWes debts which his property is infuflkient to 

* The whole of this Book lias been added to the original Digett by the tranflator, and is 
quoted from the ‘Tithreer-bal-Ahhm . 

i Participle naive of the firft conjagation of increafe, and fignifying literally, “ a perfon 
« poflfeffed only of OMi, or the bafer metals j” or « one whofe property is reduced of changed 
« to Obalt, or to the leaft valuable coins.” 

I Plural of Fills, an Obolm, or (mall coin of any of the bafer metals, alfo the fcale of a fill!. 

LI di [charge, 











Conations upon 
which a decree 
©f infolvency 
may proceed., 


Til debts mufV 
he proved before 
the judge, 


and mod exceed^ 

the ar»ount ef 

the hUer’fr pro - 
.perty# 


JflurchaiV*, 
though unpaid 
fur| ..to he In¬ 
ventoried as part 
of the debtor’a 
property* 


Steps to be ta¬ 
lc m b*y the 
jwige* 


Si 

[ 266 ] 

difeharge, and who Is therefore interdicted or prohibited from tilting, 
that property which he may Hill pofiefs. This interdiction • 
cannot be elhtblHhed excepting upon four conditions ; that his debts 
{hall be proved before the judge ; that they (hall be actually due 
and exigible at the time j that his property fhall fall fliort. of 
their amount j and that his creditors, or a portion of them* fliall 
require the interdiction to be made, 

| y the creditors of a perfdn demand that an interdiction fhall 
Be made, the judge cannot comply with their requeft until 
the debts be proved before him, and this may be done either by 
witnefles, or by the confeflion. of the debtor; after which the 
judge is not at liberty to interdict the debtor, till he afeertain the 
amount of his property, and whether it be fufficient or not for 
the difeharge of'his debts. The property mu ft therefore be ap¬ 
preciated, and, if the value of it fall fhort of the debts, 
the debtor may be interdicted j but it is proper that the inter¬ 
dict be publicly proclaimed by the judge, in order that other 
peifons may be cautioned again ft dealing with the debtor. 

All purchafes made by a debtor, for the price of which he may 
be rerponfible, muft be reckoned amongfl his effifots, and appre¬ 
ciated accordingly by the judge, although the fellers have a title to 
recover them ; becaufe this tide is optional, as ftiall hereafter be 
explained. 

When the judge fliall have appreciated a debtor’s effedts, and 

* Arab. /////>, which forms the fubje& of a diftioft title in this work, Vide Book V. —Inter¬ 
diction and inhibition are promifcuoufly ufed for it by the tMnflator.—It is not admitted on the 
ground of infclvcncy by Aboo Huneffa* 

found 





found them to fall fhort of the amount of his debt which & 
actually due and exigible at the time, he mud comply with the 
demand of an interdiction, whether it be made by a portion only of 
the creditors, or by all of them ; but if the property be found to 
be adequate to the difeharge of all the debts, and no marks 
of infolvency appear, as where the maintenance of a perfort 
may be provided for by his bodily labour or art, or by the 
profit ariiing from his capital, no interdiction of the debtor 
can take place; on the contrary, he mud be commanded to 
difeharge his debt, and , if he refufe, he muft be imprifoned, and 
his property rmift be fold by the judges Again, if the marks 
of bis infolvency be apparent, as where his maintenance may 
be derived from his capital flock, inftead of the profit ariiing 
from it; {till the judge is not entitled to interdict him at the 
requeft of his creditors, until the deficiency of his property 
be proved. Further, if the aCtual infolvency, or deficiency 
of the debtor’s property, be pofitively known to the judge, he 
cannot, make an interdiction of his own accord, before the cre¬ 
ditors demand it ; nor even at the requeft of the debtor himfeJf 
can this interdiction be impofed, without the demand of the 
creditors. 

An interdict, as already obferved, can proceed only on a proof 
of the infufficiency of the debtor’s effeCts to difeharge thofe 
debts which are actually due and exigible at the time j, for the 
debts, which are fufpended till a future period, have no fuch 
effect inlaw: If, therefore, the property lie fufficient to dif¬ 
eharge the exigible debts, and fall fhort of the amount of thofe 
which are fufpended, no interdiction can be made j and if, in con¬ 
i' I % fequence 
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fequence of a deficiency with regard to the exifting debts, an inter¬ 
diction take place, the other creditors are not to be affociated 
with the former; nor are they to have any fhare in the diftribution 
of the debtor’s effects, unlefs their demands fall due before the 
dividend be made; for debts do not become exigible before 
their term, in confequence of the debtor’s infolvency, or the 
judge’s inhibition, as they do upon the debtor’s demife. 


<SL 


Effect of *n in* 
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When an interdi&ion has been impofed by the judge, thefe 
four legal confequences follow: iff, the prohibition of the 
debtor from the management or difpofal of his property; 
ad, the fale and dividend to be made of his effe&s; 3d, the fecu- 
rityof his perfon from imprifonment; and 4th, the right of each 
creditor to reclaim his fpecific property in the debtor’s hands* 


C H A P. IL 

Of the Prohibition of a Debtor’s A6ls» 


Of th* *4f of 
a Mafia* 


A Mofes, or infolvent debtor, who is declared to be fo by the 
judge, is held to be incapable of performing any new aft winch 
might affeft the property in his hands at the date of his inhibi¬ 
tion ; fuch as the emancipation of his flaves, the pledge of any 
thing belonging to him, the fale of any part of his property, 
or a deed, of Ketabut or conditional ranfom of a flave ; but all 
a&s which do not affedt his property, fuch as marriage, Khoola*, 
claim, or remiffion, of retaliation, acknowledgment of parentage, 

* Vide Page 65, and Book of Khoola * 
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denial of it by Ltaan*, acceptance of gifts or bcquefts, are 
perfectly legal and valid. 

Ir a Mofies perform any ad regarding the property which is 
in his hands at the date of the inhibition, it is altogether null and 
void j and there is no diflindion as to the nullity of fuch an act, 
whether it be performed for a confederation in exchange, as a 
deed of file, leafe,.and the like, or without any fuch confident ion, 
as a deed of gift, manumiflion, or appropriation; nor whether 
the confideration given in exchange be equivalent to the article 
fo difpofed of, or be of greater or lefs value. Further, if a perfon 
make a Kurz loan to an infolvent debtor after his inhibition, or 
fell.any article of property to him upon credit, the amount of 
fuch a loan, or the price of the thing fold, is a perfonal obligation 
upon the debtor ; but the lender, or the idler, can have no claim 
to rank with the former creditors. 

If an infolvent debtor make an acknowledgment of a debt con- 
traded prior to his inhibition, this* acknowledgment muft be re¬ 
ceived, and the perfon, in whofe favor it has been made, muft be 
affociated with the other creditors. In like manner, if he ac¬ 
knowledge having in his poffetTion any fpecific article the pro¬ 
perty of a particular perfon, the article muft be reftored to the 
perfon in whofe favor the acknowledgment has been made, whether 
there be funds fufficient to difeharge the other debts, or not. 

No debt, or obligation, incurred with the confent of the creditor, 

* Vide Book of Ltaan. It literally fi ; “ mutual imprecation,” and technically implies 

one of the modes of repudiation recog' Molwransudaa Law, 

after 
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after the interdiction of a debtor, fuch as an obligation on account 
of a lale or a loan, can entitle that creditor to rank with the other 
creditors of the interdi&ed perfon, whether he be informed of the 
interdidion or not; but if the debt or obligation have been incurred 
without his confent, as by the deftru&ion of his property, or by an 
offence again!! his perfon, he mud rank, for the penalty of fitch an 
offence, or the amount of fuch an obligation, on a footing with the 
other creditors. Further, if a claim be inftituted again ft an in- 
folvent debtor, and he deny the juft ice of the claim, but the clai¬ 
mant bring evidence to prove it, hi? mtift rank with the other 
creditors j and if no evidence be adduced, the debtor mufl make 
oath in refutation of the claim j but if the debtor refute to fvvear, 
and the claimant make oath as to its juft ice, his debt mbit 
be eftablifhed, and he ranks with the other creditors for its 
amount, in the fame manner as if it had been acknowledged by 
the debtor. 

If an offence again!! the perfon of an infolvent debtor be com*- 
mitted by mifadventurc, the fine or penalty for fuch an offence 
is fubjedl to the claims of his creditors, and he cannot therefore 
remit it to the offender: but, if the offence be wilful, the right 
of retaliation belongs to the debtor alone, he may remit it without 
demanding any compenfation, and his creditors are not entitled to 
obje<ft; but if he remit it for a compenfation, this is fubjedt 
to attachment for his debts: and if he pardon the offender 
altogether, there can be no retaliation nor fine.. 

1 one credible witnefs bear feftimony to the exiftence of a 
debt due to an infolvent debtor by a third perfon, it is lawful for 

the 
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the debtor to make oath for the purpofe of eftabb'ftiing his claim; 
and when eftablifhed, it is fubjefl to attachment by his creditors ; 
but the creditors are not entitled to be heard for themfdves 
upon oath in fupport of a claim of this nature • and the fame 
cxa&ly is the law with regard to the creditors of a perfon dcceaf- 
ed» in a cafe where one witnefs only can he found to fupport 
the rights of the deceafed. 

If a debtor make a deed of gift prior to the judge’s inhibition, 
on the condition of receiving fomething in return for it, it is law¬ 
ful ; and if the thing fo promifed be fp£cific;illy mentioned and 
referred to, there can he no argument upon the cafe; but if the 
promife of fomething in return have been made in general 
terms, there are three decifions on the point, which appear to 
be equally correct: ill, that the full value of the thing given fhould 
be held to have been implied, in which cafe the debtor can have 
no right to accept lefs, Uncc the intcrefts of his creditors are 
•concerned in it; adly, that the cuftomary return for a fimilar 
donation be demanded, in which cafe alfo the donor mu ft not 
be fatisfled with lefs ; or thirdly, that the donor himlelf, as not 
having been inhibited at the date of his gift, fhould have the 
option of receiving whatever he may think proper, on which 
latter principle the creditors can have no title to object. 

If two debtors enter into a contract of fale on condition of 
each pofteffing an option of annulment during a certain pe¬ 
riod, and both of them be interdicted, or declared infolvent 
before the period of option elapfe, each of them has ftill an op¬ 
tion of confirming or annulling the coat raft, and their creditors arc 
J:C. K ' not 
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not entitled to cbjetfl# In like manner, if one only of the 
parties Ipe interdicted, and he poll ..is an option of the nature 
which is here deferibed, that option is in no degree cancelled by 
his infolvency, whether the exercife of it be attended with ad¬ 
vantage to him or hot; but. if a per fon, having made a p urchafc 
by Siiliwt, be interdifted before the delivery of the goods; or, 
having any other right or debt due to him, be interdicted pre- 
vioufly to its difeharge; he cannot, in thefe cafes, receive lefs 
than the full amount, without the fan&ion of his creditors, wfeofe 
interefts are involved in the difeharge of it. 

If a perfon let a houfe or mansion, receiving the rent in 
.advance, and, afterwards becoming infolvent, be interdidled by 
the judge, neither he (the bankrupt) nor his creditors arc 
entitled to cancel the leafe ; but the latter may infill upon the 
fale of the houfe; or they may poflpone this demand until 
the expiration of the leafe. If the houfe fall down, the leafe 
being neceffarily annulled, the leffee has recourfe for a 
proportion of the rent which he has paid, and ranks for 
•this amount on a footing with the other creditors, if the 
identical property which he has given be not found in 
the debtor’s hands ; but if a divifion of the debtor’s property 
have taken place amongft the other creditors previoully to the 
annulment of the leafe, it is difficult in this cafe to determine 
whether that diftribution fhould be cancelled or not. Again, 
if the creditors infill on the fale of the houfe, it is lawful for 
them to do fo as above hated, and it: rnufl accordingly 
be fold; but the leafe continues valid as before, and if the 
creditors diff.r amongll themfelves regarding the immediate fale 
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or the postponement of it till the expiration oF the leafe, thofe 
who demand the immediate falc are, by law, entitled to the pre¬ 
ference. 

If an infolvent debtor make a purchase for ready money, or for 
a condderation fpecifically pointed out, it is altogether null and 
void : but if he make a purchafe on credit, or for a price dated in 
general terms, it is valid againft himfelf, although the feller cannot 
come in with the other creditors; nor can he even attach his 
own identical property in the debtor’s hands, whether the inter - 
didion have been known to him or not. Further, if a pur- 
chafe have been made by a debtor previoufly to the judge’s inter- 
didion, or decree of infolvency, and a defed be afterwards 
difeovered in the fubjed; in this cafe, if the reftitution of the 
thing bought be advantageous to 'the interefts of the creditors, 
it is lawful for the debtor to rejed and rcltore it, but othei- 
wife he is not at liberty to do fo. 

If an infolvent debtor make an acknowledgment of a debt, 
but the ground of debt be unknown, this acknowledgment can¬ 
not affed the rights of his creditors, by aflbeiating with them 
the perfon in whole favor it may be made; but if he fay “ this 
“ article of property has been lodged with me under a deed of 
“ Mozdrubk by fuch a perfon who is abfent,” this declaration 
upon oath, according to the prevalent opinion, rnuft be receiv¬ 
ed, and the property mbit be fuffered to remain in the debtor s 
hands. Again, if a declaration of this nature be made in favor of 
a perfon who isprefent, and he verify the declaration, the pro¬ 
perty mu ft be reftored to him ; but if he contradid it, or difavoy; 
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. the depofit, it forms a part of the debtor’s ei&dte, and muft go 
to his creditors accordingly^ 

If any new property be acquired by. an infolveiit debtor, fubfe- 
quently to his inhibition, the interdict extends likewife to it, 
unlefs the amount of fuch property be adequate to the difehirge 
of all his debts. 

Suspended debts or obligations, as has already been obfer- 
ved, do not become exigible by the inhibition of the debtor, nor 
do they confer any right on the creditor of attaching his own 
identical property in the debtor’s hands j but, on the contrary, 
that identical property muft be dHlributed with the debtor’s 
effetfts, amongft his other creditors j and if, after the firft inter- 
didlion be removed by the diftribution. of the debtor’s cf~ 
feds, his fufpended obligations becoming due, there be any pro¬ 
perty acquired or remaining in his hands, which is inadequate to 
the discharge of his recently exigible debts, a new interdid 
may be impofed, at the requeft of *he remaining creditors. 
On the other hand, if a perfori die, all debts which may be 
due by him become immediately exigible, whether lie have been 
inhibited or not, and whether his heirs be in refponfible circum- 
(lances or otherwifej whereas the debts or obligations, which may 
be due to him by other perfons, do by no means become exigible, 
in confequcnce of his death*. 


* The whole of this cafe has already appeared from another author in the Book, of 
Deb* —Vide page 2 QU 
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CHAP, III. 

Of tlie exclufive Right of each Creditor to his 
own identical Property in the infolvent Debtor’s 
hands. 

If any one of the creditors oF an infolvent debtor find his 
own identical property in the infolvent debtor’s hands, his right 
to refutne that property is preferable to the claims of all the other 
creditors, fo long as the debtor may be alive, whether there be 
property fufficient to difeharge the other debts or not; but the 
creditor may alfo, if he pleale, relinquifh this right, and be aflocia- 
ted with the other creditors for the full amount of his debt; and 
as a confequencc of this principle it follows, that if a per fori 
purchafe any article of property, and, becoming unable to pay the 
price of it, be interdicted for irifolvency by the judge, the feller 
has an option either of reclaiming the article which he has fold, 
or of ranking with the other creditors, for the full amount or 
the price. But if the debtor in the mean time die, the exclufive 
right of any creditor to refume his identical property depends on 
the amount or value of the deceafed debtor s effects : if this be 
adequate to the difeharge of all the other debts, the owner is 
entitled as before to reclaim his identical property ; but otherwile 
there can be no exclufive right; and there is no diftindtion as to 
this point between the cafe of a debtor’s deceafe after his a6lual 
inhibition, and Before it, becauffe his death fupplies tire place 
of inhibition, provided there be property fufficient to difeharge a!! 
his debts. 
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The creditor’s option of cither reclaiming his identical 
property, or ranking with the other creditors for the amount of 
his debt, muft, agreeably to fome authors, be exercifed immedi¬ 
ately after the inhibition or decree of mfolvency by the judge ; 
yet, if it had been (aid that it is not loft by a delay, there would 
appear good ground for .this decifion $ and if the creditor deter¬ 
mine to refume- his property, he is by law entitled to do fo, 
whether it be equal kl value to the price agreed for, or lefs or 
greater, than that amount. Further, this annulment of an original 
bargain by a creditor’s refolving to claim his identical property 
does not require the interpolation of the judge, nor a knowledge of 
the. precite article, nor the power of the bankrupt to reftore 
ft, nor its diftin&ion from other property:-in his hands. If 
therefore the property fo reclaimed be mi fling at the time 

tty 

when this declaration may be made, and, after the lapfe of 
a- period in which a change was likely to have taken place in 
it, be di-fcovered to have a finally periflied before the date of the 
declared intention to re fume it; in this cafe the declaration can have 
no effe®, and the creditor mud in eonfequence dill rank with 
the other creditors of his debtor for the full amount of the price!. 
Again, ii a creditor declare his intention of reclaiming a fugitive 
flave, oraitrayod camel, it is valid ; and if he find them, he 
may take pofleflica accordingly: but if they perifh* the lofs 
mull he his, unlefs it be proved to have taken place prior to his 
declaration of refumption. Further, if the article, fo declared to be 
re fumed, be mixed with other property belonging to the debtor, 
and, its identity being confeqnehtly doubtful, the creditor aflert, 

“ This is the thing which I fold,” and the debtor fay, “ Nay, 
at,is that other;” in this cafe, the debtor’s word miift be preferred. 

If. 
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If a perfon purchafe a (hare of any joint property in which 
the right of Sboofd, or pre-emption, is by law eftablillied, and 
afterwards, becoming bankrupt, be interdicted by the judge, and 
the feller’s original partner, being informed of the fale, claim the 
right of pre-emption, the feller at the fame time demanding ref- 
titution of his fhare; in this cafe, the right of the Sbifee * mull 
be preferred, and the price becomes a part of the bankrupt’s pro¬ 
perty fubjefit to the claims of all his creditors alike, the feller- 
having no exclufive right to it whatever. 

If a creditor demand the reftitutiori of his identical property- 
in the debtor's bands, and the other creditors offer him the full 
price indead of it; or if the heir of a deceafed debtor make an 
oiler of this nature to a creditor in lieu of his identical property 
which may be found amongft the debtor’s effects; it is not in¬ 
cumbent on the creditor in either of thefe cafes to accept tha 
offer, and he is ft ill entitled to refume his property ; but if the 
other creditors pay the price into the debtor’s hands, and he offer 
it to the perfon fo demanding reflitution, the original "bargain 
is not to be cancelled. In like manner, if the other creditors 
entirely depart from their rights, and the debtor thus be enabled 
to make payment of the price ; or if a gift of property be made 
to him j or if his own property be fo enhanced in value aa 
to fuffice for the difeharge of his debts; in all thefe cafes, the 
exclufive right of a creditor or feller to the identical thing which 
he has fold is neceffarily done away, and he mud adhere to his 
original bargain* . 

* Derivative from S&nfA, fignifying in the Sbeta law, the Partner, who is preferred to all 
other purshafen of a flwre of join* property--Vide page i $8, and Took oi Sbn/A* 
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If a Teller find his own identical property entire, or in its ori¬ 
ginal ft ate, in. the. debtor’s hands,, he has an option, as already dat¬ 
ed, either of relinquiftiing it and {haring with the other credi¬ 
tors for the price, not for the actual value , or of taking back 
the article: further, if he find it defective in fuch a manner and 
degree, as that the exadt proportion which it bears to the original 
pries may dill be afeertained j for example, if he have fold two 
Haves, and one only be remaining j or, if he have fold a piece of 
cloth, and a part of it have been ufed, or deftroyed ; -in this cafe, 
alfo, he has an option-of relinquiftiing that part which remains, or 
of refuming it and {haring with the other creditors for the re¬ 
mainder of the original price: but if the amount of the defect 
.cannot be afeertained, as in the cafe of a Have who may have loft 
one, or more of his limbs, either by the hand of God (as by di.f» 
cafe), or by the aft of the buyer, in neither of which cafes any 
ipecifio ccmpenfation can be due j here, the Idler has an. option 
merely of receiving the Have as. he Hands for the full price, or 
of relinquiftiing him entirely and (haring with the other cre¬ 
ditors ; whereas, if a fpecific compenfation be due for the defedt, 
as where produced by the offence of a ftranger, the feller has an 
option of relinquiftiing his right entirely and Charing for the 
whole price, or of refuming the Have in his prefent ftate and 
ranking with the other creditors for the deficiency of his original 
price, which is to be afeertained by comparing the aftual value 

■J 

of the Have both before and after the offence, with the price which 
was originally agreed for. Again, if an increale. be found in the 
identical property of the feller, and that increale be feparable 
from the thing itfelf, the feller is entitled to refume merely the 
identical thing without the.tper#fe, or to rclinquifh it and ftiare 

with 
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with the other creditors for the price: but if the increafe.: be inhe¬ 
rent, or infeparable from the thihg itfelf, the Shaikh in this cafe is 
of opinion that the increafe mud be' dependent on the dock and 
mild be reftored with it to the original owner/ if he determine to 
refume the article, and that if he prefer to receive the original 
price, he has of courfe this option as before. This decifion 
however is liable to doubt. 
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If a perfon fella date tree having fruit upon it at the time of the 
fale, or having merely bloffoms which are impregnated; and thefe 
be included in the bargain ; and the buyer fubfequently become in- 
folvent after he have ufed or deftroyed the fruit, or it have pe- 
rifhed by any other Ca’ufe; the feller in this cafe has an option, 
either of fearing with the other creditors for the whole price, or 
of reclaiming his tree alone and {haring for that part of the price - 
which correfponded to the lowed, value of the fruit, on the day of 
the original fale, or orr that of the buyer’s feizin , which latter is 
the only valuation admitted by the Shaikh, who rejedts the former 
entirely. Again, if the tree have not been impregnated but have 
bdrnc fruit of its own accord ; and the feller, reclaiming the tree, 
find no fruit upon it; here alfo, in the opinion of the Shaikh , he has 
a right of affociation with the other creditors for a proportion of 
lire price: and if the fruit have arrived at perfection in the hands 
of the buyer, who becomes infolvent after having gathered and 
dried it, here like wife, agreeably to forne authors, the feller may re¬ 
claim the fruit, together with the tree. Regarding this latter de¬ 
cifion, we feel confiderable difficulty and doubt. 


Cafe of a tree 
fold with its 
frujr, and the 
bankruptcy of 
the \'uyer after 
the fruit fhall 
have peufhed* 


If a perfon purchafe land in which feed has been already 

Town; 


m 



f aSo ] 

. fown } and the feed be included in the contract* and the pure hater 
become infolvent after the grain have become ripe j the feller in 
this cafe may reclaim the land, but not the crop : and, on the 
fame principle, if a perfon purchafe eggs and have them hatched, 
and become bankrupt after chickens fhall be produced, the tel¬ 
ler can have no clalnv for reftitution, but mu.ft be contented with 
the original price. 
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If a perfon purchafe an orchard or inclpfurc in which there is 
no fruit, or a piece of ground which is not cultivated at the 
timi, and beebme bankrupt after fruit or corn fhall be produced j 
in this cafe, the teller may reclaim his orchard or field, but has 
no right to the fruit or com which may be growing in it .• nor can 
ho demand that the fruit be gathered, or the crop be rooted out, 
bcfdre the period of gathering or reaping: and further he has no 
claim f6r the rent of his prdmifes during that time. But if the 
debtor, or his creditors, or feme of them, require the fruit to 
be gathered, the Shaikh is of opinion, that their requeft rauft 
be complied with; although, if he had faid that the general 
- benefit • flipuld he attended to, this latter decifton would appear 
to be more corredf: and if the creditors and debtor be unani¬ 
mous in making this requeft, there can be no doubt that it is 
lawful.. ■ 
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If a perfon purchafe a female Have who is not pregnant at the 
time, and lire become pregnant before his infolvency, and the 
feller then reclaim hef, the offspring, in this cafe, does not follow 
the Have, whether brought forth before the infolvency or after it; 
and further, it is confidered by us to be abominable, and by the 

Shaikh 


Shaikh to be unlawful, for the feller, to feparate the mother and 
child until the latter (hall attain the age of feven years : if 
therefore he offer to the bankrupt the value of the child 
in order to have both together, the bankrupt, according to the 
Shaikh , has an option of accepting or refuting it; but, with us, 
this option is liable to doubt: and if the creditor do not 
make the offer, the mother and child mud be fold together, 
and that proportion of the price, which may correfpond to the 
value of the child, mull be the bankrupt’s, the balance going 
to the creditor or original feller. On the other hand, if a preg¬ 
nant flave have been fold, and the feller reclaim her before the 
birth, he is entitled alfo to the offspring; but if he reclaim her 
after the birth, the offspring cannot follow the mother, and the 
decition mull be exadtly as above. Again, if the offspring be the 
buyer’s own, the feller can in no cafe be entitled to demand it; and 
if he relinquifh his right to the mother and demand the payment 
of the price, flic may be fold for the discharge of it, but the 
offspring cannot be fold, 

!i? a perfon pwrohafe walle land, and build upon, or plant trees 
in it, and then, become infolvent, and the debtor and the other 
creditors agree to remove the trees or buildings, it is lawful, and 
the feller may refume his land ; which, further, in this cafe, mult 
be cleared and levelled at the debtor’s expenfe, and if the land be 
damaged in doing fo, the lofs muftalfo be made good ; but if the 
debtor and the other creditors objed to the removal of the buildings 
or trees, they cannot be compelled to confenttoit; and therefore 
the feller fhould offer the full value of the buildings or trees 
in order to reclaim his land; in which cafe, the refumption is 
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lawful.; as alfo if he offer to make good the lofs occafioned to 
the bankrupt by their removal: but whether or not the bankrupt 
and his other creditors may be compelled to accept of this offer, 
is a queffion to which the Shaikh has anfwered in the affirmative, 

and on which we feel confiderable doubt. On the other hand, if 

‘so rnw 1 ■ ; 

the feller himfelf decline to pay, the . value of the buildings 

or trees-, or to make good the lofs produced by their remo¬ 
val,,, fUll* he mull in our opinion, be entitled to reclaim his 
identical property ; and this, whether the ground be of lefs value 
than the trees or buildings, or otherwiie.s and therefore, if all 
the patties agree to the dale of the whole! property together, the 
general price mpft be- divided proportionably to the feparate 
values of the ground, and of the buildings or trees: but if the 
creditor or proprietor of the ground object to this, he cannot le¬ 
gally be compelled to content to it.; , and therefore the trees or 

buildings mud beieparately fold, and ;their price muff be diffri-. 

buted among, the other creditors. Again, if aperfon pucchafe ground 
from one perfon, and buy trees from another,and, having planted the. 
trees of the one in the ground of the other, become infolvent, and 
be inhibited by the. judge; in this cafe, each creditor has a right to 
refume his identical property : and if the owner of the trees infiff 
on rooting them out, he is entitled to do fo, and cannot be compel¬ 
led to accept of their value from the owner of the land ; or, if 
the owner of the land infill on their being rooted out, and offer 

........ ■ ip 

to become re fponffble for the lofs which this may occaffon to the 
other, he is entitled to have them rooted out accordingly: but 
if he demand it without making good the lofs, the- decidon is 
difficult and doubtful; became, on the one hand, the trees muff 1 
be. admitted to have been legally placed there, and the debtor 

himfelf,. 


himfelf, were he the party in the {hit, could not be compelled to 
remove them without a compenfation for the lofs ; and, on the 
other hand, the ground having been fold without any trees in it, 
the inference would appear to be that the creditor fhould rcfume 
it in the fame flate, and that the owner of the trees fliould not be 
permitted to keep them in the ground of another perfon, although 
the debtor would have had a right to do fo, becaufe he planted 
them in his own property. 

If a perfon purchafe any article, and become bankrupt after 
paying a part only of the price; the creditor or feller may re¬ 
claim fuch a part of the property as correfponds to the balance 
of the price j and he is not bound to reftore that part of the price 
which he has received for the purpofe of reclaiming the whole 
fubjedt; nor, on the other hand, is he entitled to demand the 
reftitution oi the whole lubjed by refunding the amount which 
he has received : but if a part of the finbjed have perifhecl in the 
debtor’s hands, and that part be found to have been equivalent to 
the portion of the price which has been paid, in this cafe it is 
doubtful whether the feller be entitled to reclaim all that remains 
of the fubjed, or only to reclaim fuch a portion of the remainder 
as may correfpond to the portion of the price which is unpaid and 
rank with the other creditors for the balance. 

If a leffee become infolvent after the period of his leafe 
has expired, the leflfor muft rank with the other creditors for 
the whole rent which may be due; but if the bankruptcy 
take place before the expiration of any part of the term, the leflor 
has an option of retrading altogether, or of ranking with the other 
creditors for his rent; and if apart of the leafe have expired, 
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he is entitled either to refume his property for that part which 
has to run and rank with the other creditors For the rent which is 
actually due, or to fuffer the leafe to expire and claim the whole 
lent as cn a footing with the other creditor. Further, if the 
fubjeft fo let have been a farm, which the kflee may have 
cultivated, and the time of reaping the crop have arrived, the 
kffor is entitled to demand that it be reaped, and that his 
ground .(hall be immediately cleared of it ; but if the time for 
reaping it have not arrived, and the debtor and his creditors 
agree to pay a reafonable rent for the ground, on condition of 
the crop remaining in it, the Ifeffor is bound to accept the offer, 
and to fuffer the crop to remain j whereas, if they refufe to pay 
a reasonable rent for the ground, they muft immediately remove 
the crop from it: or, if the debtor and the creditors difagree 
about the immediate reaping and removal, or the payment of the 
rent to the leffor on the condition of his fuffering the crop to re¬ 
main j in this cafe, agreeably to fome authors, the requifition for 
reaping it muft be preferred and according to others, that requi- 
£don which is moft conducive to the general benefit: and on the 
fuppofition of the crop remaining on the ground, and its requiring 
tobeoccafionally watered, the creditors, defraying thisexpenfe, by 
order of the magiftrate or debtor, have a preferable claim for 
that amount before all' the other debts of the bankrupt, but if 
defrayed without an order of the judge, or of the debtor, it 
confers no claim whatever. 

If a perfon purchafe any thing, which is mixed with fome 
other property of his own, and then become infolvent; in 
this cafe, if the articles, fo mixed be equal in quality and value, 

the 


* v h: ler has an option of reclaiming his own fhare of the 
■m. Vi pr perty, or of fharing with the other creditors for the 
ps. c; but if he demand that the whole (hall be fold, this de¬ 
mand is not to be complied with. Further, if the property of the 
debtor be inferior in quality and value, the feller has an opti¬ 
on as before of reclaiming his own proportion, or of ftiaring 
wish' the other creditors; or may in this cafe, demand 
that the whole fir all be fold, and receive that part of the 
general price, which correfponds to his (hare of the property,., 
the balance going, to the other creditors : but if the property, 
of .be debtor be fuperior ir. quality to his, the right of re¬ 
claiming is entirely loft, and he can only rank, with the other cre». 
ditors for the price. 

If a perfon purchafe wheat, and have it ground into flour; or 

* 

cloth, and have it bleached, or fewed with thread which formed a 
part of it ;..or if he purchafe.thready and have it fpun j. or a Have, and 
teach him feme art; and then become infolvenfr: the feller has an* 
option of reclaiming his property neverthelefs, upon making a - 
Gompenfation to the bankrupt for his -labour, or of fharing with the- 
other creditors for the price, contrary to the cafe of a Have becoming • 
fat by the hand of God, or acquiring atv art of his own accord* -, 
in which cafes no compenfation can be demanded. Further, if the- - 
labour of the buyer hav© produced no increafe of the value of the 
thing, or if the value of it be diminifhed infte&d of being increaf- • 
cd, the right of compcnfation muft be loft; and again, iff the r 
cafe ef an increafe of the value, if the buyer have perfonally la¬ 
boured, or have pavd the hire to another perfon -for that purpofe, he 
is held to b© a partner with the feller, in the property of the thing!: 
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fold ; and therefore, if the feller offer to make good the amount of 
the increafed value, the bankrupt mull accept of it for the benefit 
of his other creditors: but if the feller ref life to do this, the whole 
property rnufl be fold, and he can only receive the original price, 
the balance going to the creditors. On the other hand, af a third, 
perfon have been the labourer or artift, and have not received his 
hire, this perfon is entitled to detain the article for the fat.isfa.c-" 
don of his claim, and his right to that extent is preferable to that 
of every other creditor; and confequently, if the amount of his 
hire be equal to the increafed value of the fubjetf:, this increafe 
mil {\ be made over by the feller to himif it be greater, he ranks 
for the balance with the other creditors of the buyer ,; and if it be 
lefs, he receives the amount of his hire, and the balance goes to the 

. other creditors.. 

Tub right of a pawnee over the pledge in bis pofleflion is pre¬ 
ferable to that of every other creditor of the pawner; and there¬ 
fore, if the article be fold for the full amount of the debt, or for 
more, that debt rnufl in the firft place be difeharged, and the ba¬ 
lance goes to the other creditors : but if ft be fold for lefs than 
the amount of the debt, the pawnee can only (hare as to the ba¬ 
lance, on a footing with the other creditors, huithej, if an article 
he purchafed and depofited an pledge, and the buyer then become 
infolvent, the feller in this cafe is not entitled to reclaim his iden¬ 
tical property by reafon of the right of the pawnee which is pre¬ 
ferable to that of every other creditor; and therefore, if the pledge 
be equivalent only, or inferior in value, to the amount of the paw¬ 
nee’s claim, it mull be fold in fatisfa&ion of that claim; but if 
the value of it be greater than the amount of the debt* fuch a 


<SL 


portion of it only can be {old as {hall fuffice for tbe dnth,ugc of 
that debt, and the feller may reclaim the remainder,, 

If the feller in a Siilum fale become infolvcnt, and the purchafer 
find the identical price in the feller’s hands, his right to refume it is 
preferable to the claims of all the other creditors ; and if he do not 
find his identical price, the Shaikh, is of opinion that he mu Pc 
rank with the other creditors, not for the amount of the price 
which he has advanced, but for the goods which the debtor 
became bound to deliver to him ; yet, if it had been fiid, that he 
has an option of either receiving with the other creditors a pro¬ 
portionate Chare of the goods, or of annulling the bargain of 
Siilum, and Charing for the price advanced, this deciuon would 
appear to be more proper, further, in the opinion of. the Shaikh 
rhe method of adjuring the buyer’s (hare, in this cafe, is, that the 
value of the fpecified goods {hall firft be afeertained, and the 
buyer beheld to be entitled to the fame lhare of the value 
which the other creditors may receive, after which, if the bank~ 
rupt have any goods of the lpecies and defeription bargained for, 
a quantity correfponding to the buyer’s fhare of the value mud. 
be delivered to him; elfe, that quantity muft be purchafed 
and made over to him ; .but he cannot receive the valueyin lieu 
of the goods, becaufe the transfer or difpofal of merehandife 
• purchafed by Sulim, prcvioufly to feizin,-is illegal j With us, 
however, it is confidered to be merely abominable^; and tnere- 
fore, agreeably to our opinion, firfb above mentioned, refpefling 
the buyer’s option of annulling the bargain of Suluni, he may 

* Vide, page 65, where this definite has been explained at ebnfiderablc length. 
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fhare at once with the other creditors for the value of the price 
which he has advanced, and receive that fliare to which he may 
be entitled in goods of any description in which the appreciation 
may have been made : but if he reftife to annul the faic, and a 
fhare of the value of the goods he fet apart for him, after which 
- it appear that the price of fuch goods has fallen in the market, 
he can only be entitled, in this cafe, to receive what would Suffice 
to purchafe the quantity of the goods, to which, in proportion 
with the other creditors, he was originally found to be entitled, 
and the balance mull be divided among the other creditors $, 
becaufe his legal claim, in the event of his abiding by the fale, 
is for a portion of the goods only, and by no means for a portion 
of their value. 

If a perfon purchafe a quantity of grain from one peiion, and 
fow it, and purchafe water from another perfon and water his 
field, and then become infolvent: in this cafe, both the credi¬ 
tors are on a footing, with regard to the amount of their claims, 
and neither of them can demand any part of the produce. 

If a perfon hire a labourer to carry goods for him from one 
city to another, and the porter accordingly proceed with them, 
and, previoufly to his arrival at the place of deftination, the owner 
of the goods become infolvent; in this cafe, if the country, or the 
place, at which the porter may have arrived, be fafe, he may 
cancel the con trait of hire as to that part of his journey which 
remains to be performed, and depofit the goods with the judge, 
or with any other trufl-worthy perfon if there be no magiflrate 
in the neighbourhood: but if the road or place at which he has 

arrived 
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aifivcd be dangerous, he muft proceed to the place of deftinatioii, 
or to forae fafe place which may be nearer. Again, it a tpecihc 
animal be hired for the purpofe of riding on during a certain time, 
and the owner of the animal become infolvent j in this cafe,' the 
hirer has a preferable right, and may retain the animal till the 
end of the ftipulated period : but if an animal be hired in general 
terms, the hirer, in this cafe, having no fpecific claim, can only 
£bare in common with the other creditors for the amount which 
he may have advanced. Further, in the cafe of a labourer, if he 
have carried a part only of the goods to the place of deftina- 
tion, arid his hirer then become iniolvent, he is entitled to 
cancel the contraS as. to that part of the goods which may 
remain. 

The vender’s right of reclaiming identical property extfts 
only in a cafe where the price may be actually due; if therefore 
the payment of the price have been fufpended by agreement till 
a future period, and the buyer in the mean time become infol- 
vent, the feller can have no right to reclaim his property, nor 
does he even fhar.e 'with the other creditors lor the price; for 
debts do not become exigible by infolvency: nor can the fale of 
the debtor’s effedts, including thf article fo purchafed, be, in 
this cafe, poftponed until the term of payment dial] arrive; but 
on the contrary a fale.and dividend, muft immediately take place r 
and after this fale and dividend have been made,- although the 
interdict be not removed, the feller can have no title to reclaim 
his property, though the ferm of payment fhould arrive; but ir 
by any accident the fale and dividend have been poftponed until 
the term of payment of the price arrive, the feller may in this 

Go «&.. 
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cafe reclaim his property, as if his debt had a&ually b|e« cxigmr 
at the date of the infolvency. 

The creditor’s right of reclaiming identical property extends 
to every transfer o{ property' which may be executed put t^y for 
a thing given in exchange, fuch as lale, hire, Sii/um, compo« 
fition of debts, and the like; confequently, the perfon, fo trans¬ 
ferring, may in every cafe refurae the article which he has thus 
transferred, in the event of the debtor’s bankruptcy, and of its 
remaining in his hands j dr, if it perifh in the debtor s hands, the 
transferer is entitled to (bare with the other creditors for the 
value : but this power of annulment does riot extend to con-. 
trads ot' marriage, or of ' Khoola , on failure of payment of the 
dower, or ftipulated ccmpenfation, becaufe thefe contracts are not 
entered into purely for the thing given in exchange. Again, it is 
an abfolute condition to the creditor’s power of reclaiming his pro¬ 
perty, that the contract of barter, or the ground 6f it, fhall have 
exifted prior to the interdidfion of the debtor, for no claim of this 
nature can be urged upon a ground which is fubfequent to the 
interdiction ; as where a perfon fells property to a bankrupt after 
the decree of infolvency may have pafled again ft him, in which 
cafe, the feller is neither entitled to refume His property , nor to 
rank with the other creditors for the price of it; but muft wait 
Until it pleafe God to inoreafe the debtor’s means. 


If the leffor ofahoufe become infolvent, and the houfe fall 
down while in the polfefllori of the leflee, he is entitled to re¬ 
claim the rent which he has paid, or to fliare with the other 
creditors for the amount of it, if the fpecifie property cannot be 

refumed. 


r-efumed, In like manner, if a perfon barter a female for a male 
Have, and the female die in the pofTeffion of the purchafer after 
his iftfolvency, and a defect being then difeovered in the male, 
he be returned upon the debtor’s hands in coniequencc of that 
defedt; in this cafe, the original owner of the female has recourfo 
againft the bankrupt for her value: hut whether this claim be 
preferable to, or merely on a footing with, the claims of othes 
creditor!?, is a queftion which is liable to doubt % 

The refumption of identical property by a creditor can only 
have effect when the article reclaimed is actually in the debtor’s 
hands j for if it have pcriflied, he can only rank with the other 
creditors for the prices and, in like manner, if it be transferred to 
another perfon in property or in pledge, or, in the cafe of a Have, 
if the debtor have made him a Mokdtul>, the creditor can have 
no title to reclaim s but if the property fo transferred fhould 
afterwards revert to the poffeffion of the debtor, the credi¬ 
tor’s right of refumption, according to the mod: corrcdl - opi¬ 
nion, is held to be reedablifhed, in cafes where the reverfion 
may take place by cancelling the fecond transfer, fuch as the 
diffolution of a contrail of Tale, or the fecond purchafev’s 
rejedion of the article on account of a defedt j but not in cafes 
of reverfion by a new caufe, fuch as a fupervenient fale or a 
deed of gift in favor of the debtor, or his acquiring the article by 
inheritance. 

If a perfon borrow any article by a deed of Kurz loan, and 


* The fame author, in the Tiizkera, has cxprefaly rejefted the ground of preference, and 
confirmed the latter dedfion, 

O o % then 


If th e article Ks 
not in the deb¬ 
tor’s j>olf , dfltor» > 
the creditor 
ranks for tha- 
price* 


Subjeft ti a 
Kurz loan, 





MHlSTfy 



my be reclaim* 
: cd» 


l m ] 


<SL 


then become infoivent, the lender may refume his property if 
it be flill in the borrower's hands; and if a perfon alfign any 
fpccific article as the dower of a woman in a contra61 of 
marriage, and flie afterwards diffolve the contrail, or he divorce 
her previoufly to confummation, thus becoming entitled to the 
whole, or to a portion of the dower j here alfo, if the woman 
become infolvent, he may reclaim the fpecific article which was 
afiigned, provided it be ftiil in her poffeffion. 

If the purchafer of a Have become infolvent, after the Have has 
committed an offence which renders him liable to a penal¬ 
ty, the feller is ftiil entitled, according to the mofi correct 
opinion, to reclaim the offender, fubje'61 to the payment of the 
penalty, and to rank with the other creditors for the amount 
which he may thus have become bound to pay. 




CHAP. IV. 

Of the Divifion of the Debtor’s EffeEs, 
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fell and diftrl- 
. hute the pro* 
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It is the duty of the magiftratc to fell the effedfs of an info!- 
vent debtor with all poffible expedition, and to diftribute the 
proceeds among the creditors in proportion to their refpe&ive 
debts. He fhould fummon the debtor to attend at the fale for 
the purpofe of taking an account of the proceeds, and becaufe, 
being better acquainted with the good and bad parts of his pro¬ 
perty, his prefence may excite purchafers to buy it 5 in addition 
to which, his being prefent at the fale muft be conducive ’to the 
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fadsfa&ion of his own mind regarding' it. The creditors fhould 
alfo be fummoned to attend j becaufe the fale is made on their 
account, and they may with to purchafe fome part of 
the property, befides which, their prefence is a caufe of pre¬ 
venting tbefufpicion of unfair dealing on the part of the judge, 
It is lawful, neverthelefs, for him to difpofs of the property, in 
the abfence both of the debtor and of his creditors. He fhould 
further dired the debtor and the creditors to choofe and engage 
a public crier, in whom they mutually confide, for the pur- 
pofe of managing the fale ; but if they fix on an unworthy 
perfon, the'judge mud fet him afide % and if they differ in 
the feledion of a broker, the debtor choofing one perfon, and 
the creditors (electing another, the judge mull pitch upon one of 
the two, whom he confidets as mofl worthy of his confidence j or, 
if they be equal in this refped, he muff choofe that one who 
offers to perform the duty gratuitously ; and if both make this 
offer, they rouft be conjoined in the management of the fale : 
but if both alike require hire, the mofl: fruft-worthy and mofl: 
expert mult be preferred, and the charge muft be defrayed by 
the bankrupt, if no gratuitous manager be found, and there be 
no funds in the public treafury to defray it. 
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It is proper that every part of a debtor’s effects fhould be 
fcparately fold, in the market place, which is ufually appropriated 
tp that particular fpecies of goodsd but if it be fold in any other 
place and for a reasonable price, this is equally legal and valid : and 
when a bargain may thus have been concluded for a reafonable 
price, if there be no option referved to the parties, any offer of an 
■increafe'-muft be rejefted, although it is becoming for the purchafer in 

fuch 
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fuch a cafe to diffolve the bargain of his own accord, or to make¬ 
good the addition which has been offered. 


The property of a bankrupt muff never be delivered to the 
buyer until he make payment of the price; and if he refufe to 
pay the price, the judge may legally compel him to do f<>, and 
to take poffelfion of the article which he has bought. 

©r^o/nie. It is proper, in the fale of an infolvent debtor’s effe&s, to begin 
with fuch articles as may be pledged, arid to apply the price of 
them in payment of the debts of the pawnees ; after which of* 
fending (laves fhould be fold, and their price applied in fatisfae- 
tion of the offended perfons : but if thelofs of any particular article 
be apprehended, that article muft firft be difpofed of; then, the live 
flock, which require expenfe for maintenance, in preference to all 
otter property; then, merchandife orhoufehold furniture, and every 
fpecies of moveable property ; and laff of all immoveable proper ty, 
01 houles and lands ; but public notice fhould be given of the 
fale of merchandife and houfehold furniture as well as of lands, 
in order that the number of purchafers may be incrcafed. 

The property of an infolvent debtor muft be fold for the 
common currency of the country; and, if this be different in 
fpecies from what the creditors are entitled to, they muft receive an 
equivalent to their refpedtive rights, in the currency for which 
the property may have been fold. 

Creditor omitted If the judge make a dividend among the creditors, and it after- 
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wards appear that one of them, having a valid claim, has been 

omitted* 


omitted, the diftribution rojuft be cancelled, and that creditor 
mud: receive his (hare with the others: Some authors have pro¬ 
hibited the cancelment of the firft dividend, and authorized the 
creditor, who may be fo omitted, to recur againft the others lef- 
pe&'ively for a proportion of the fharc to which he may be 
entitled; but the firft decision is the mod correct. 

When the judge {hall have fold the bankrupt’s effefls, if there 
be only one creditor, the proceeds muft be made over to him 
without delay; and if there be feveral creditors, and the diftri¬ 
bution be -practicable without delay, it mufl not be poflponed 
by the judge: but if-an immediate diftribution be impracticable, 
he may lend out the proceeds to a rcfponfible pcrfon, it fucb a 
pcrfon can be found to borrow them; or other wife he may dcpoftt 
them with inch a perfon in trad:. 

The maintenance of a bankrupt, and of his family, or of thofc 
for whom lie is bound to provide, muft be defrayed from his pro¬ 
perty, and clothing muft alfo be provided for them; obferving 
however a proper medium, or what is fuitable to their condition 
in life, with regard both to maintenance and clothing; and this 
expenfe is chargeable to the eftate until the day of the dividend 
amongft the creditors, for which day alfo the fuftenance of the 
bankrupt and of his family muft be paid; but it is proper, that the 
payment for this purpofe fliall be made from property which can¬ 
not be fpecifically claimed by any of the creditors. All this pro¬ 
ceeds upon the fuppofition, that the bankrupt himfelf poflTefTes no 
prt nor calling, nor is capable of bodily labour; for otherwife his 
^maintenance muft be defrayed from his gains ; and if thefe be more 
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than fufficient, the furplus mull go to his creditors j or, if they.. 

fail fhort, the balance nuift be made good from his property, , 

If an iftfolvent debtor die, the expenfe of his interment rnalt be 
defrayed from his eftate, and the amount of this expenfe, as ordain¬ 
ed by the law, is that of a fhroud confiding of three cloths, >vith 
the perfumes and fweet herbs which are fprinkled and 11 re wed 
over the body; and lalily, that of placing it in the earth j in 
like manner, if his wife die, her funeral charges mull, be defrayed 
from the eftate, as alfo thofe of his flaves. 



The perfonal fervant of a bankrupt, and the houie In which he 
refides, cannot be fold; but if a part of the houfe appear to be 
fuflicient for him, what is redundant rnay legally be fold. Further,- 
if the only fervant and houfe in the poffeffion of the bankrupt 
be the identical property of a creditor, for the price of which the 
debtor may have failed, and the creditor claim their nildution, this 
claim is not to be admitted ; or at lead, the admifilon of it is lia¬ 
ble to difficulty: but if the Have and the houfe be in pawn, they 
mud be fold for the benefit of the pawnee, uniefs his claim be 
lefs than their value, in which cafe an equivalent to the debt may 
be difpofed of. 

A bankrupt cannot be compelled to labour, or to pradife any art 
which he may poffefs*; but if he have a houfe or animal, which 

by 


* It is perhaps unneeeffary, although it may not be improper- in this place, to caution the rea¬ 
der againft confounding the character of an indigent debtor as described in the Book of Debt 
P. 194- ip with that of a perfon interdicted for infohencj by a decree of the judge. The 
former, having nothing to funender to.his creditors^ is bound to labour perfonally -for their be- 
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the, ufuh’itcl q.| appropriated lands, thefe .may be^leSt Out;!# the 
vbenefic of his reniair<%g creditors-; On’the o|b6r hand, is he poi- 
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bound to provide*. Again, in the cafe of the debtor’s leaving 
property, if one or more of the heirs acknowledge the juft ice 
of a creditor’s claim, they are liable for a portion of the 
debt correfponding to their fhares of the inheritance; and if 
two of the heirs, being of juft and irreproachable character, 
give evidence to the juftice of the debt, their teftimony rauft 
be received in favor of. the claimant againft the whole body of 
the heirs, and, with his oath in addition, have the effcd of 
cftabliftiing his claim ; but if he refufe to make oath, the testi¬ 
mony of one or more of the heirs does not fubjed them to the 
payment of the whole debt, out of their own 1 bares off he Inheri¬ 
tance. 

Ip a perfon in debt be (lain by mi fad venture, his debts rnuft 
be difeharged out of the fine, if there be no other property, or if 
the property be infufficient; and further, in the cafe of wilful 
murder, the Shaikh is of opinion, that retaliation cannot take 
place, until the claimants become refponfible for the debts of the 
deceafed ; and that, if they refufe to do fo, they are not entitled 
to demand retaliation on the murderer: but each of them may 
remit the punifliment to the extent of his own ftiare. The more 
corred decifton, however, with os, is, that retaliation may be de¬ 
manded without refponfibility for the debts, and that the rights of 
the creditors are entirely loft, whether the murderer voluntarily 
pay a compeufation or not. Yet, if the heirs remit the punifti- 
ment expreflly for a compenfation, and the murderer agree to pay 
it, this amount is fubjed to the payment of the debts. 

. * Vide Book of Marriage, for the duties of maintaining relations. 
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Chap® I. Of the caufes of Inhibition. 
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Of the Caufes of Inhibition. 


YJ'ijjfR literally Signifies to prohibit or prevent, whence any 
thing forbidden is denominated Hijr as in the facred text 
of the Koran “ This is forbidden to them for everf.° Human 
reafon or undemanding is alfo termed Hujr, as Almighty God 
hath laid, “ Is there not in this an oath for a perfon pofiefiTed of 
“ UNDERSTANDING becaufe reafon is a preventative from 
the commiffion of improper a£t s; again, a ftone is called Hujr, 


* This book has been added by the tranflator, and is quoted from the Tuhrter-ookdhhhit. 
The word may be. read in three difierent ways, by changing the quality, of found or vowel of 
its initial ; thus Hujr, Hejh, Haojr. 

+ Mr. Sale has give^-a different expofttion of the above paffage, which however may be 
equally corr<:ft, and is indeed fanfli'oned by the authority of the fame commentator, from whom 
the tianflator has taken the above. 

£ Mr. Sale’s tranilation of this paffage is obvioufly mcorrett, “ an oath formed with under- 
panning”— Vide Chapter 89, page 484. 
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becaufe it is an obflacle in'the traveller’s way * and the black {lone 
in the holy temple of Mecca is fo termed, becaufe it impedes the 
pilgrim’s progrefs round the temple. In the language of the law, 
it implies the prevention of a perfon from ufing or managing, 
his own property, and its legality is eftablifhed both by the 
Koran , and by unanimous affent, according to 3 the faying of 
Almighty God, “ Give not unto thofe, who are of weak under- 
“ {landing, the property which God bath appointed you to pre- 
«* ferve.” It is of two kinds s Inhibition of a perfon on account of 
the right of another, as that by reafon of infolvency % of ficknefs, 
of fervitude, abfolute, or provifional, and of pawn, fome of which • 
have already been explained j and inhibition on account of one’s 
own right3 which is threefold, namely that by reafon of infancy, , 
of infinity, and of prodigality , or folly f. Inhibition on the three. • 
latter grounds, is more general and extendve in its nature than that 
on any of the former, and relates not only to property, but to . 
obi igations. of every kind*. 

An infant is. held to he.inhibited by the law j and all-ads, which - 
may be performed before maturity and diferetion, are confidered 
to be null and void. Maturity is afeertained by five particu¬ 
lars, three of which are. common tomales and females, and 
two peculiar to females. The three, which are common, are the 
emillion of feed, the attainment of a certain age* and the 
growth of hair on. certain parts of the body: the two, which are 
peculiar, are menflruoufnefs and pregnancy. 

* Inhibition for debt or infolvency is not permitted by Aboo HuNKEFA.-r-Vide Hedatja, 
Vcl.III, page 484. 

+ Arab. Siifahiit, which the context will hereafter more fully explain. This latter ground of 
inhibition is.atfo reje&ed by Aboo H.u.5<esfa.—V idc.f/r^w, . 3 % Ill, page 473. 

T«*: 
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The emiffion of femen, or of the {farting fluid from which 
Almighty God createth the child in the womb, is considered to 
be a mark of maturity, whether it take place when the perfon is 
awake, or afleep, in the a£t of coition, in a dream, or otherwife j 
and whether it be attended with defire or not; with refped to 
doubtful or equivocal hermaphrodites, if they emir from both 
members, they are held to-be adult, as al(o if the femen fprsng 
from one member, and the menfos flow from the other ; but if 
the femen fpring from one member only, the Shaikh does not 
hold fuch an hermaphrodite to be adult, becaufe that member 
may be an excrefcence, in which cafe the difeharge from it is 
of uo eflefT- This deciflo-tr we confider to be doubtful* 

The age, which is in law confidered to be that of maturity, is 
that of fiftetn years in males, and of nine in females’’, Menftru- 
cufnefs is an undoubted proof of maturity, and lo is pregnancy. 
Roughnefs of the voice, and reparation of the cartilages at the 
point of the nofe-, are by no means to oe taken into the ac¬ 
count T. 

The growth'of d'rong hair (not that of foft down) upon the' 
•pubes, around the private parts of a map or woman, is another 
proof of maturity, as alfo, according to themqft corre£l opinion, 
the growth of the beard, but not that of hair on any other part 
of the body. By fome writers, it is recorded, that a child of ten 

•* a very material diftinUion upon this, and many other points, connected with inhibition, lie- 
tween the doftriscs of Soonnee and Shcia law, may be gathered from- the Ihdaya, Vol III, 
page 468 to page 494. 

f -As maintained by the 7 aim Males, and fome other lawyers of the opposite left. 

years 



II 

Emiflitmo 


Certain igejt 

menflruouffsefs 
and pregnancy a 


Growth of haita 




MIN isrfy 



C 310 3 


<SL 


years of age, or even five {pans high, may legally execute a will 
for virtuous purpofes, and may emancipate a Have, and is fubjed 
to HudJ, or the fpecific punifhments ordained for certain crimes 
by the law. This opinion, however, is liable to doubt. 




De finidois of sj. 
'prodigal* 


Maturity is not fufficient without difcretion to remove the 
inhibition impofed on infants by the law, and hence the ads of 
an infane perfon, and of a prodigal or fool, are alfo held to be in¬ 
valid. A prodigal or fool is*one who wades his property for 
improper purpofes, and to whom therefore his property muft not 
be given, even at the moft advanced age j for it is by no means to 
be considered as a fufficient ground'for delivering his property to 
fuch a perfon, that he is twenty five years of age *, if, at the fame 
time, his underftandingbe defedive; nor is the inhibition to be re¬ 
moved on any fuch ground. Further, the inhibition of a prodigal 
is general, and extends to every a£l regarding his property which 
he Could poffibly perform; confequentJy fale, acknowledgment 
of debt, and all other ads by fuch a perfon are totally null and' 
void, whether they be executed by himfelf, peifonally, or through 
the medium of an agent whom he appoints. 


WerffttSoc 


Discretion f fignifies the juft and proper management of 
one’s property; and therefore, when this quality is eftablifhed in 
the fenfc in which it is here applied, a perfon ! s property muff 
be given up to him, although his condud in matters of religion 
be by no means juft or proper, unlefs his vice or impropriety be 


* As exprefsly maintained by Aboo Hunehfa.—V ide Hedaya, Vol. Ill, page 47y. 

+ Arab. Roojbd, It has a number of other fignifications, and is. more frequently,, in com won 
language, applied to /piritu*!, than to temporal, matters. 

Of: 





of a nature which produces extravagance and wafte, for thefe 
latter are obvioufly not occafioned by the negledf of religious du¬ 
ties fuch as prayer and alms, nor by the eommiffion of fins fuch 
as lying j confequently the perfon, who commits fuch fins, is fiill 
entitled to the management of his property, if he be other wife 
capable of managing it with difcretion | but if his vices induce 

0 *1 

extravagance or wafte, (like drunkennefs, which produces the 
purchafe of wine ; gaming, and mufic, which require exp p nfive in- 
(fruments for their indulgence, and the maintenance of wicked 
perfohs to adminifler to their gratification j) the property of fuch 
a perfon mud be withheld from him by reafon of his extrava¬ 
gance and wade. The Shaikh , however, has confidered moral and 

'O 

religious re&itude to be a rcquifite condition, but this opinion is 
very liable to doubt. At the fame time, the expenditure of the 
greateft part of one’s property in virtuous and charitable adts, if 
he be contented with the balance for his own life, is not to be 
confidered as extravagance; and on the other hand, expending 
it in choice viands which are unbecoming one’s fituation in life, is 
held to be extravagance and folly. 

Discretion in youth is afcertained by trial, fuch as com¬ 
mitting to the management of a perfon thofe matters which his 
fellows arc accuftomed to conduct j for example, intruding to 
the fon of a merchant the conclufion of a bargain of purchafe or 
fale, in which, if he efcapelofs, and evade any attempt which may 
be made to circumvent him, his difcretion and good manage¬ 
ment are held to be eftablilhed; or, making over to the child of a 
perfon of higher rank, who is ufually prevented from going to 
the market, a fum adequate to his fuppert lot a certain time, that 

he 
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he may ufe it in fupplying his wants ; and if he appear to be Ready 
and attentive, and careful in calling his agent to an account, his dif- 
cretion is held to be eftablifhed. A woman, again, is held to be dis¬ 
creet, iffhe remain confbintly at home, obferve decency and cor- 
rednefs of manners, content herfelf with thofe occupations which 
are becoming her fex and condition (fuch as (pinning, and letting 
others to fpin, or other employments peculiar to women), and at the 
fame time be, found to be careful of the property in her hands, and 
capable of employing it and herfelf to advantage without the dan¬ 
ger of circumvention or fraud. 1 he period of trial, again, is that 
immediately preceding maturity, when diferinrunation is apparent in 
youth ; and the teflimony of men may be received as to maturity 
and diferetion both in boys and girls J but that of women is ad- 
miflible only with regard to the latter. The confent of a guar¬ 
dian renders eyery gd of an infant perfedly legal and valid. 

A slave can perform no ad without the confent of his matter, 
whether regarding eflential property, (luch as fale, gilt, and the 
1 ike,)or ufufrud (fuch as conferring a rightof occupancy); andwhe. 
-ther for a consideration in exchange, (as in contrads of fale, and 
of.leajfe), or gratuitoufly,. (fuch as alms, gifts, and,appropriations). 

Sick* perfonsare -inhibited, excepting to the extent of a third 
part of their property, with regard to ads fuch as gifts, alms,, 
manumifiion, and file" involving MoMhat-^i which latter is valid 

^_-——--—e ——r* ' 

* 'jjiat is, petfons Ln death-bed ilkefi, as-will be fully explained hereafter.-- Vick Book 
of Wills. 

+ Literally, a donation, and technically, a wilful and gratuitous advantage given to another 
in a contrail of barter or fale, as where a perfon may knowingly purchafe an article for 
more, or fell it for lefs, than its real v alue, from motives of friendlhip.— Vide Book of Wills. 
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as to the real value of the thing given or received* though it fhould 
affedl the whole property of the perfon who enters into the traof- 
a&ion; but, as to the balance, no further than a {feds a third 
part of the eflate. Of this latter fpecies of inhibition, however, 
the effefl mull always be dependent on the pleafure of the heirs ; 
for, if the heirs confirm the ad of the fick perfon* it is valid, 
whatever the nature or extent of it may bc„ 


<SL 
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Of the Laws of Inhibition. 


When the inhibition on account of infancy is removed by 
the maturity and diferetion of the perfon on whom it has been 
laid, his property muft be delivered to him j and, in like manner, 
if the prodigality of the fpendthrift have ceafed, or the infanity 
of the mad perfon have vanifhed, his property can no longer be 
detained : and there is no neceflity in thefe cafes for the interpofition 
of the judge. With refped to a young woman, again, who 
has arrived at maturity and diferetion, her ads are alfo legal 
and valid, and her property mull be made over to her, without 
waiting till her marriage, or her bearing axhild, or her living 
with her jjufband for a year, or his confummatiou with her* .* 
further, a woman, after arriving at the age of maturity and dll - 


•, AH which are conditions to the validity of a woman’s afts over more than a third of her 
property, according to the Imams M£i.kK, and Humboe. A boo H<jn be fa agrees, on this 
(juritfon, with the Shew lawyers.—Vide ■ Tuxkera. 
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option, is entitled to perform every aft regarding her own pro¬ 
perty, which the may think proper, (whether gratuitous, or for a 
conlideration in exchange,) without the content or authority of 
her hufband ; for his corvfent is by no means a condition to the 
validity of her ads, beyond a third part of her property, whether 
gratuitous or otherwise?: and fhe may alto, to a certain limited 
extent, even without the conf'ent of her huiband, difpofe of his 
property in charity, or give away food in inch a quantity as not 
to injure him, mdefs ihe he exprefsly .prohibited from doing fo, 
or know that it is improper. The other females of a man s houfe- 
liold, as his Haves or fillers., have no fuch power by the law, and 
their doing fo, w ithout the .matter's or the brother’s content, is to¬ 
tally illegal avid invalid. 



InhffiUron for 
.debt, or predt* 
g'ality* requires 
■a decree <?f the 


Inhibition either on the ground of infolvency, or of prodi¬ 
gality, cannot be ettabufbed except by a decree of the judgej atid 
confequently, it is not held by the law to ex ill with regard to any 
perfon, on the appearance of his infolvency or folly, until the 
degree for that purpofe.lhall have patted* 


former removed 
,hy diftnbutkm 
of the bankrupt’s 
property. 


The inhibition of an anfolvent debtor is removed by the divi- 
lion of his property, without the interpolation of the magittrate : 
hut whether or not a decree of the magittrate be required to 
remove the inhibition of a fpendthrift, is a quettion on which 
different opinions have been pronounced, and which the Shaikh 
has decided in the affirmative. With regard to inhibition on the 
ground of infancy, there can be no doubt of its removal by matu¬ 
rity and diferetion alone, and confequently it does not require the 
interpofition of the judge. 



imtST/fy. 
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It is proper for a judge, when he inhibits a prodigal, to have 
the inhibition publicly proclaimed, that others may become ac¬ 
quainted with his iltuation, and avoid dealing with him ; but it is 
not neceftary, that wimefles be fummoned to teflifV the fad of the 
inhibition : and when it is fo impofed, all fubfequent afcls of the 
perfonfo inhibited, fuch as fale, purchafe, or any other deed which 
might affeS his property, are abfolutely null and void ; and the 
judge is bound to reclaim whatever property he may have fold , 
and to reftore the price tathe buyer, if it be Ml in the prodigal's 
hands;, but, if he have fpent or deftroyed it, or it have perifhed in 
his handsj the lots muft fall entirely on the buyer, and no right of 
recourfe is allowed. The fame exa&ly is the law, with regard to 
every article of property, which may be taken by one, who is in¬ 
terdicted on account of prodigality, from another perfon, with that 
other’s confent: if remaining in his hands, the judge muft reftore 
it to the owner; but if loft, the Ms muft be the owner’s alone, 
whether he have been informed of the interdict, or not: this, how¬ 
ever, proceeds on the luppofttion, that the owner fhall not only have 
ckltvtrfu the article to the prodigal, but Have given him a power 
or right of property over it j for, if the article have fallen into his 
hands, even with the owner’s confent, but without the conferrimr 

Q 

of a power over it, (as in the cafe of an Areeut loan, or adepolit,) and 
hedeftroy it, or it periih by his negleit, the decifibn whether or, 
not he fhould.be refponfible in this cafe, is liable to doubt'*; and, if 
he have taken it without the owner’s confent, (as in the cafe of 


* The negative is preferred by. the author of the Sklisayay and the following* deexfion, in the 
text, (hews, that this was alfo the real opinion of the author; in dired oppofition to the dodrmes 
of the'other Se* 5 l, vide IhJaja, vol. Ilf, page 471; where an infant, and a lunatic, are declared 
U>.be refponfible fox the definition of property. 
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tifurpatioii',)or have deftroyed without taking if, (as in the cafe of an 
offence agafnft the property,) there can be no doubt, that he is equally 
refponfible, as if no interdid had been impoled. The law refpedt- 
ing an infant and a lunatic, is precifely the fame with that reced¬ 
ing a prodigal: they are refponfible for the deftrudion of property 
taken without the owner’s eon fen t; but, if taken • 'poffdSBon ' of 
with h-is confent, and under a formal right of property, (fuch as 
falc, purchafe, Kurz loan, and the like,) they are by no means 
refponftble for the lofs; and in the cafe of Areent , or depofit, if the 
thing perifh merely by their negled, the decifton is undoubtedly 
the fame; as alfo, agreeably to the moft coixed opinion, although 
they fhould wilfully deftroy it, 

If a prodigal make an acknowledgment of a debt, it is. unavail¬ 
ing, whether it be on account of a fpecific article delivered to him-, 
or of an obligation conveyed in general terms, or of the deftrudion 
of another’s property ; and fuch an acknowledgment is not binding 
upon him, even in the event of the inhibition being afterwards re¬ 
moved ; contrary to the acknowledgment of a bankrupt, which 
conftitutes a perfonal obligation on himfelf, though it does not affed 
the rights of his creditors. Yet, if the prodigal have made a true 
acknowledgment, and be himfelf confcious of his owing the 
debt, he is morally, and in the fight of God, bound to difeharge it, 
after the inhibition fliall be removed. 

If a prodigal, or a bankrupt, make an acknowledgment inducing 
retaliation or punilhment, fuch as that of wilful murder, or of 
wounding another perfon, or of adultery, or of ftander *, this 

* Arab. Kuzfi literally, abufe of any kind, but technically in law, a falfe charge of whore¬ 
dom or of fodomy,-—Vide Book of Hoboed, or punilhments* 

acknowledgment 




acknowledgment muft be received, and the punilhment infilled 
immediately;?:, further, if he make a confeffion of theft, it is ef¬ 
fectual towards tire punilhrnetit of amputation, but does not induce 
• refponfibility for the Helen goods; and his acknowledgment of 
parentage is uriiverfally to be received ; but the maintenance of a 
child, thus acknowledged by a prodigal, is to be defrayed, not 
from the prodigal^ effects, but from the public treafury* accord¬ 
ing to the Shaikh. 

Divorce pronounced by a prodigal, or by a bankrupt, is 
valid and efficient ; as are alfo a declaration of Zebdr. *, and 
Rrhoola, whether it be executed for the ordinary dower, or for 
Id’s: but the compeafation niufl not be paid to them, but to 
their guardians; and, if the wife pay the compenfation to her 
hufband, fire is ftill refponfible for the amount, Manumiffion, 
on the other hand, by a prodigal, or by a bankrupt, is totally null 
and void, as are.alfo deeds of Mokdtubut and dudbeer /f*, 

If a prodigal marry %, the validity of his marriage is dependent 
on his guardian’s confent. IF, therefore, the guardian confirm the 
contra#, it is valid, but other wife it is null, and void. In like 
manner, if a prodigal make a file or purchafe of property., and 
his guardian confirm it, it is valid, according. to the moll ap? 

* A particular mode of repudiation recognifed in ths Mohummudan Law, by a hufband'e 
comparing h s wife to the back of his mother, Ac. The word is derived from ZSbr, 
fignif, ing the bad— Vide Book of Divorce, AW,a has been already frequently explained or 

referred to. 

+ A prodigal may emancipate his flave, either ahfolately, or prorjfiotulif, according Co 
A*oo Huneefa,—V ide Htda-.a, VoL IfT, page 477-8, 

+ j, i, valid fay the decifion of the oppofite Left. —Vide lltinya, VoL HI, page 479. 
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proved opinion, although the Shaikh have pronounced it to be- 

hull. . , ’ ' 

A deed of 'I'udbeer, as already mentioned, and a bequeft of' 
any kind, by a prodigal, according to the moft approved opinion, 
are invalid ; but, if he beget a child by a female Have, fhe be¬ 
comes an Omm-e-IVulud, and is entitled to her freedom at his 
death, provided the offspring be alive, like the Qmti-e-Wulud of 
any other peiion. 

A prodigal may claim retaliation, dr remit it for-a compenfa-. 
lionj but the ftipulated fum mu ft be made over to his guardian, 
not to him: and, in the cafe of a wilful offence, he may remit the 
punilhment entirely without any compenlation, as he may alfo 
accept of gilts or bequefts-,. 

If a prodigal determine * *• to perform a neceffary or ordained 
pilgrimage, it is lawful, and the expenfe of it: mud be defrayed 
for him accordingly,;.as alfo though the pilgrimage be voluntary,, 
or of fupererogation, provided the travelling charges do not exceed 
his expenfes. when at home, or he be able to acquire the furplus 
by his labour.on the road ; but, if the travelling charges would ex¬ 
ceed both his ordinary expenfe when at home, and what he could 
gain by Iris labour, his guardian may give him a difpenfation*f* 


Arab’.; Ehmtti.. A certain form and ceremony preferibed for the cormnencerpcnC of a pil* 
gjimage, and? after the performance of which, ■ for era l reflraints are laid upon the Moo.ful- 
mans, who bear the title o ( Mohrtm in this ftittfi of religious tt&r&itk* . 

* Arab. TuhM f that is, render lawful to him thofe ads. which are forbidden to a Mob* 
pr tuke off, the reflraints of Ehmm* 


I 



from 
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from his vow, or determination of pilgrimage, and fubditute 
a fail in its dead. * * 

The oath f, or vow, of a prodigal is binding on him ; and, if 
he break, or depart from it, the fin muil be expiated by a fall, as 
muff alfo his retradtation of a divorce b y Zebdr, and his com- 
miffion of accidental homicide, and his breaking the fall in 
JRnmuzdn, and all iimilar offences, if he make a vow y for the 
performance of any perfonal a£l of worlhip or devotion, it is 
binding; but, if he vow to difpofe of property in alms, it is 
invalid. 

When the ilgns of prodigality or folly in any pcrfon dis¬ 
appear, the judge mud remove the inhibition; but, if the prodi¬ 
gality return, a. new lnterdi< 5 l mud be impofed, and fo on. 

If a dranger appoint a prodigal to be his agent for the tranf- 
adling of fale, gift, or any other bufinefs refpeding property, 
it is valid, becaufe prodigality does by no means univerfally 
Incapacitate a man from tranfa&ing buiinefs, though it refirain 
him in the exercife of fome of his own rights. 

The guardiarvfhip of an infant and of a lunatic, and the manage¬ 
ment of their property, is veded in the father and paternal grand- 


* Arab. YMiiti, literally an oath.—Vide Book of Vows and Oaths. 

:+ Arab. Niter, a vow,; the diftinftion between theft two is merely In form, as wilt he 
feen in the proper plage, 

* 

father, 


Oaths and VOW* 
binding* 


Second $ntardi& 
iriay be inapof* 

‘ ed. 


A' prcdlgal may 

fee an age»it* 


Hi* legal guard*# 
an who ? 


% 






FvC probate can* 
not, be inhibited. 


Orphan & de fai¬ 
led* 


Their guardians 
who ? 


father; or on failure of thefe, in the executor or guardian by theta 
appointed; or, if there be none fuch, in the judge or hn; depute s 
but in no inftance can it be intruded, to the mother. Trie 
management, in all concerns of a prodigal’s property, is reft rifled 
to the magiftrate, or to ins deputy. 

The Shaikh is of opinion, that a reprobate * * may be inhibited, 
although he be endowed with diicretion, and be not extravagant 
in the expenditure of his property ; but we hold the oppofite 
decifton to be more corredt. 
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Of the management of the Property of Orphans. 

Tuteem, or an orphan, in the language of the law, is a perfosi 
•Iv’hofe father dies before his (or heir) maturity } for, if a father 
die, after his children have arrived at maturity, they are not conti- 
dered to be orphans ; and in like manner, if the mother die before 
the maturity of her children, thefe children are not held to be 
orphans, fo long as their father ftiall be alive. 

The management of a child’s property belongs to the father 
or paternal grandfather alone; and neither the judge, nor any other 
perfon, can be entitled to interfere with them in it .: but the mother 


*> A ■ ,y 

* At A. FAfeI> frequently oppofqd to Add, juf\, but here, fi^mfying a perfon, who Is 
leftfu'l of the moral and religious duties, 

has 








Bai no right ofguardianfhip whatever, even on failure of both thefe. 
If, therefore, none of thefe two exift, the legal guardian is the per- 
fon whom any one of them may have appointed to manage 
the concerns of the ward % and on failure of fuch a perfon as exe¬ 
cutor, the management belongs to the judge, who, on the other 
hand, can never interfere fo long as an executor exifl: 

It is lawfulfor the guardian of a child, whether Be be the fa¬ 
ther, or the paternaFgrandfather, an executor, the judge, or his 
deputy, to trade with the property of the ward for the latter’s 
benefit, and to purchafe on his account whatever may appear to 
be advantageous. It is proper, therefore, to purchafe real property, 
fuch as houfes and linds, in preference to any other, and to fearebi 
for a fecure fpot, fuch as one that is not fi'tuated near to a river, 
from which inundation may be dreaded, nor between two hoftild 
tribes, where an apprehenfion of fire and plunder rnuft be felt* 
farther, the houfes fhould be built of fuch materials as are mofe 
beneficial, with a view to their future fale, as, for example, burnt 
bricks and clay, in preference to foft bricks and mortar j unlefs, 
from particular circumflances, the latter appear to be the fcefl 
mode’, in which cafe it 'fhould be adopted,. 

It is abominable for a guardian to fell' tbe real property 
of his ward, unlefs there be an obvious neceffity for this mca- 
fiire, or it appear to be mofl beneficial for the ward; and 
further, in the cafe of a fale of this nature concluded by an ex¬ 
ecutor, it muftnot be confirmed* by the judge, till the advantage 

* Arab. Tu/geel, literally, to feal, or, to give a judicial fignature to a bill of fale, or other 
deed, ..as-au attention of its validity, 
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be proved before him; but if the feller be the father or paternal 
grandfather, the judge bray confirm the bile. On the fame principle, 
if award, whole property has thus been fold, deny, when of 
age, the neceffity or advantage of the fate executed by. W 
father or grandfather, their word in affirmation pf it muft be 
received : but, if a difpute of this nature occur between a ward 
become of age, and an executor in the capacity of guardian, 
the feller mull bring proof of the propriety of his conduit; 
otherwife the word of the minor mull be believed„ 

The word of a guardian, whether father, grandfather, or 
executor, muft bc believed, in all difputes reflecting maintenance, 
or the due amount to be expended for this purpofe ,* and the 
denial of the ward, on fuch a point, is not. to be attended to • 
but, in a difpute regarding the period of maintenance, as for 
example, where an executor may fay I fupported you during 
« three years , 51 and the ward affirm, that “ his father died only t\yo 
«* years before the affirmation of the orphan mu ft be received. 

It is lawful for a guardian to difpofe oi the property of his 
ward in trade by the way of Mozcifubut 3 and the factor is entitled, 
to receive fuch a (hare of the gain, as the guardian fhall fpecify 
in the contract: but the faftor mu ft be a truft-worthy perfon, 
otherwife the guardian is refponfible fur any lofs which may 
enfue. Further, if a guardian become himfelf the fadfcor, by en¬ 
tering into trade with the property of his ward, under a deed of 
Mozdrilbut for this purpofe, executed in his own favour on the part 
of the tvard, this deed, according to the moft approved opinion, is 

null, and he is entitled merely to the ordinary wages for his tTQU<> 

ble. 
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ft is alfo lawful to employ the property of art orphan as a 
BezMti—Etzau* is the depofiting of property in the hands of a, 
traft-worthy perfori for the purpofes of trade, with a provilion, that 
the whole profit fhall belong to the owner of the capital, namely, 
m this cafe, the orphan. Further, it is lawful for the guardian to 
enter into a deed of Ketabut , or conditional ranfom, with the Have 
of his ward, provided it be beneficial to dofo; and even to give 
abfolute freedom to a lave, according to the mod approved de- 
eifion, if the advantage of the ward require it. 

It is lawful for an executor or guardian to place his ward 
with a teacher, for the purpofe of his inftru&ion in any art or 
trade, or to fettle him at. fchdol with a view merely to his edu¬ 
cation ; and with refpedt to maintenance, clothing, and residence, 
he may either keep him feparate and diftinft, or together with 
his own children, confidering the orphan as one of them, and 
taking from his property what may be adequate to the fupport of 
one of his own children: and thefe he mud not treat with greater 
kindnefs than the ward, but rather fhew a preference to the 
orphan over them. Further, if tendemefs and care for the orphan 
fuggeft-afeparate provilion, this feparate provilion Ihould be made; 
hut otherwtfe, it is becoming in the guardian to retain him in 

his own 
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*-Derivative of the fira conjugation from Btz&ut', the context explains the fenfc of the 
term, and the difthaion between this deed and that of Wfa&rubit is treated of at confiderable 
length under the latter title, 
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he be poor, the Shaikh is of opinion, that lie may lawfully appro¬ 
priate the ftnallcft of two fums, either the ordinary hire of his labour 
and compenfation for his trouble as a guardian, or what may be ade¬ 
quate to his own neceflary fupport: to this latter amount his right 
has been limited by Ebne Edrees ; but the Shaikh's opinion is 
the liibft approved. In either cafe it mu Pc be obferved, that, if the 
guardian afterwards become rich or independent, be is not 
bound to reftore the amount which he may thus have expended., 
whether in the capacity of guardian to his own child, or to the 
offspring of any other peifom 

If the property of an orphan be employed in trade for his be¬ 
nefit by his guardian, the Shaikh is of opinion that the Zukdt * 
Ihould be paid for it; and that the profit muft all be the orphan's. 
•Es-ne Edrees has prohibited the payment of Zukdt, 

It is hot lawful for any other perfon than the legal guardian, 
to perform any aft refpefting the property of an orphan ; but the 
power of a guardian, keeping in view the advantage of the ward, 
is altogether unreftrained ; if, therefore, he trade with the or¬ 
phan’s property on his own account, and be in fuch circttm- 
itances as muft enable him to indemnify his ward, the Shaikh is 
of opinion, that the projit or lofs is his own, and that the traffic 
is perfedly legal. Ebne Edrees, however, has prohibited this trade, 
and pronounced the borrowing an orphan’s property by his guar¬ 
dian to be illegal. On the other hand, if he be not in fuch .cir- 


* Alms arc not exigible by law from infants or lunatics, and confequemly this is a quef- 
.jtion of moral or religious duty rather than of jurifprudence, 

curaftances 
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cumAdnces as to indemnify his ward, the Sb&tkh has decided* * 
that the lofs rauft be his own, and that the profit goes co the 
orphan. 

If a debt be due to an orphan, and the guardian compound the debt 
for a part, it is lawful, provided the compolition be advantageous 
to the orphan; cotifequently, the debtor is acquitted of the 
balance, and may lawfully apply it to his own ufe. Such 
at ieaft is the opinion of the Shaikh: but the decifion of 
Ebne Ed rees appears to be better founded ; namely, as a gene¬ 
ral rule, that a guardian’s compromife of debts due to his ward 
is lawful, if beneficial for the orphan ; but that the debtor can¬ 
not afterwards refufe to pay the balance of an eftaolifhed obliga.- 
don, nor can a.guardian cancel any part of the debt.* 

It is incumbent on a perfon, undertaking the maintenance of 

orphan children, to provide each of them diflindlly with the ne- 
ceffary clothing which is fuitable to their refpe&ive ranks and de¬ 
grees ; but with regard to food, the diilindtion is trifling, and 
therefore it is not necelTary to give each a feparate provifion; 
hut they may all be fed together, and in an equal degree, 

,Xt is unlawful to lend the property of an orphan, unlefs to an 
obvious advantage; as where it maybe neceflary to tranfport or 

* There is an apparent contradiftion in this decifion of Ebne Edx.ee.s ; but, in reality, it 
coincides exa&ly with the general principle which is mentioned and explained in the 

*Xnxhra, and feveral other works; namely, that a compromife of the nature defenbed, or 
any other deed by a guardian, is lawful, provided it be beneficial for the ward; but that the 
validity of any fuch deed may be called in queftion and contend by the ward, when of age, 
•cn the ground of its having been injurious to his interefts ; asm the cafe of a part of an 
eftablilhcd debt being cancelled without a juft caufe or a valid consideration, 
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remit it to another country , and danger may be apprehended on the 
road ; in which cafe, a loan to a refponfiblc perfon is authorized 
but, if a pledge can be obtained, it is better ; alfo in a cafe where 
plunder or fire may be dreaded, and where the property might 
perifh by being kept long on hand, or where the fubflrtution of a 
new article for an old one may be advi fable : but, if there be no 
advantage to the orphan from the loan, and the guardian intend 
merely a favour to the borrower, or the fupply of his wants, it is. 
totally illegal and invalid. On the other hand, if a guardian be 
going on a journey, he muft not take the property along with 
him ; and in this cafe he is bound to lend it out to a refponfible 
perfon ; or, if no fuch borrower can be found, to depofit it; which 
he may do, although a borrower be ready to receive it;, and; 
nc refponfibility enfues. 


when* 


.An exteutor An executor, according to the moll approved opinion, is not 

cannot devolve 

entitled to devolve upon another perfon, the management of fuch 
concerns of an orphan as he may be capable of concluding him- 
felf, and as are ufually managed by perfons of his condition. 
Further, the power of an executor, over the property of orphans, 
is held, invariably, by the law, to ceafe on their attaining the age 
h;» power cs*f e » Q f maturity i confequently^ an executor cannot fell any property 
belonging to the orphans, after their attaining this age, whether 
they be prefent, or abfent, it the time; whether their rights of 
property, in lands or houfes, for example, be held in partnerihip' 
with other orphans, who are minors, or not; whether the pro¬ 
perty be of a nature to which a divifion or reparation of rights 
would be prejudicial, or otherwife; and whether it be fold for a pur*, 
pofc which is indifpenfable, or unnccefifary, to themirtors, or adults,. 

It. 


It is a quefiion of difficulty, whether an infant or a minor, pof- 
fefTed of the power of difeernment in himfelf, may validly per- 
form ails with the confent of his guardian, or not. The moil: 
approved decifion is the negative ; and on the fame principle, if 
a minor, in fuch a predicament, perform any ad without the con¬ 
fent of the guardian, the moll approved decihon goes to the 
invalidity of filch an ad from the beginning, and not merely its 
dependence lor validity on the guardian’s future confent. 
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B O O K VI. 

OF ZtiMAN*, or suretiship. 

WMJN, in its inert comprehenfive fenfe, tfgniftes thebecoming xr«fc. wh«a 
refponnble, either for property, or perfon, and is of three kind,, 

kinds; firrt, Zmidri in a more limited acceptation, or furetifhip 
for property; fecondly, Huwd/uf t or -transfer of claims; and 
thirdly, KufdlUt , or Bail. 


. I. Of Sureti'fhip for Property, 

XL Of Iluwd ! .iit } ov Transfer of Debts e 
HI. Of Kufdlut, or Bail. 


* 'This 'important title of the Mohummudan law, appeared-to the -tranilator to be irregu¬ 
larly and imperfe&iy treated of in the original Digcih The third branch of it was en¬ 
tirely omitted by the compiler, and has been fupplied by the tranflator, who has introduced, 
from the Tuhretr-ooUAhkamy the above more comprehensive definition of the term Zuman, for 
*the purpofc of including in it all ihc three‘brandies of the fuBjcft. The original text, 
*.therefore, commences with Chapter I, of furetiihip for property, where a more limited-de¬ 
finition of Zuman will be obferved. The doftrines and dccifions of the Sbtea law, on the 
fubjed of furetiflup both for perfon - and property, differ mod materially from thole of the 
Other fed, as will appear by comparing the definition of the-word Kvfalut f in the Hedaya, 
Vol. If, page 567, with the definition of the fynonymous term ZunU by the Shcea 
<lawyers, as ftated in »fhc *opening of ‘ Chapter *1, and referred to in m-iany other part* 
cf 4hia Book* Kyfalut % in the language of xht^oomee law, fignifies the. juniUon of one 
perfon to another, or the fccurity df two, or more perform, inf cad of cne, with rela¬ 
tion to a claim or debt; and hence it follows, .feat the principal ‘debtor is never 
held to be exonerated, by the Soomue law, until the claim cr debt fliall be dif- 
charged, and that the creditor may either call on 'him, or on ’his fureties, or on boih, 
for the .payment and fatisfadion of the .claim-; whereas the term ZumAr, which is exadly 
fynonymous to Kifalut when applied to .property, according to the expefuion of the Sheea 
lawyers, conveys the fubftitution of one debtor, for another-;’and confequcntly, the principal 
<'debtor is held by them* to be-completely exonerated from the debt* 

Tt 
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ftaretilhip. fat 
jproportydCJSn«& 


CHAP, I. 

Of Suretiflilp for Property, 

Zumdn\§ defined by the commentator on the Mufaietb to-be 
a legal contra & 6 by which a perfon, formerly free, becomes rtf- 
panfible for property $ or, in other words, takes upon himfelf 
the difeharge of an obligation for which he was not originally 
hound. The legality of this contrail is eftablilhedi as well by 
the Book, and the Traditions, as by the general con feat oi 
the learned. It involves three objects of difcaffion. 


S E C T I O N' L 


Of the Zdmrff .or Surety. 


u o" 2 SL^* It is indifpenfab!e'(as flafed iri the Shvr&yn } to the validity of aa 
i.ucUc& d . lM>4 cibligation of furetifhip, that the furety be of mature age and found 
intelteft, free and unreilrained in the exercife of his rights; the obli¬ 
gation therefore ofaninfant, or .a madman, is irt valid, asalfo-thatof a 
Have, unlefs it.begiven with the content of his maftexj aadeveruhen, 
it is efFefluaij, merely as a personal obligation upon the fiave himfeif* 
and docs-by no means aBedt the profits of his labour •$*, unlefs it 
be fo provided in the contrail, with the mailer h exprefs con Cent : 


* Participle a£iive of Zxman. 

•f This cafe has In a great raeafufe been aitfieipateil in the ftook of Debt, Chapter II 
page £o8, w here the dccnfion on it is Hated from the Ttyrttr to be doubtful, 

in 





in which cafe, the labour of the flavc may of c.ourfe be attached 
for the debt, in the fame manner, as a freeman,'giving an obligation 
of (Weti(hip, connefted with a fpecific article of property, renders 
that article fubjed to.attachment for the or'ginal debt. 

A wife may become jfurety for property (as Haled in the 
*luhreer) without the content of her hufband ; and the obligation 
of a-durryh perfonalio is valid, if the fign, by which it is conveyed, 
be known:- but his written obligation is ineffedual-, without a frgOj. 
by which his intention may lie known ; and, if his fign be not 
clearly undertesootl, hi a-written obligation is. invalid, 

It is nor a condition' (ao dated in the SBuraya) to the validity 
of an obligation of teredlbip, that the furety (hall know the credi¬ 
tor, or even the perfon foe whom' he becomes bound-. Some 
authors have maintained,, that k is a condition r but the negative,, 
or fhft- decifiony is more conformable with the general principles 
of law i at the fame time,, it is indifpenfa-bk, that the principal 
debtor fhal'l be fo-. diftinguHhable by the furety, as.t?c> authorize 
the belief ©Ehia intending to-become ferety for him alone, and not 
for any other perfon ; and further, the eonfent or acceptance of the 
Eredkor-kindifpenfabletothc validity of the obligation, but not fo . 
ihe contents of the debtor ; besaufc Zumdn is like the ,difeharge of a 
debt, a.nek confcqucntly, though, the debtor deny, ; or dKayoyv^the 
voluntary obligation of hb furety after it has -been given to the j 
creditor, the obligation is by no means cancelled, according to the 
mote approved opinion. 

Wh.es? a contrail of Zumdn is concluded, the debt, or obl igation, 

T t a Ihifts. 
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tforhs furety 
-without confer^ 
if hsr hnfband* 


Confers of that 
creditor ii »n- 
difpenfuhlef but 
not eonfent of chie 
oiiguxal debtor; 
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fliifis from the perfon of the debtor to that of his furetjv 
and the former is completely acquitted of it, nor can any 
further demand be made againfl him; and if the creditor acquit 
the debtor of the claim, this acquittance can have no effe&' 
whatever to releafe the furety from his obligations agreeably to 
an eftabliflted principle of our law*. 


<SL 


The fury It is a condition to the validity of Zuman , that the furcty be a 

mult be a perfon ^ 

nm itti. <tt *' w ea hh> r perfon, or that the creditor be made acquainted with his 
poverty ; for, if a perfon become furety for the debt of another, 
and the creditor afterwards difeever his poverty, he ( the creditor ) 
is entitled to annul the obligation, and revert to the original debtor. 


Deferred »hKg«* 
lion# we valid* 


Iris lawful, by unanimous confent, to fufpend the operation 
of Zuman till a future fixed period ; but the validity of immediate 
obligations has By fome lawyers been doubted; the moll prevalent 
decifion fupports it. Further, if the debt be adualfy due, and the 
furety become bound for the payment of it at a diflant period, this 
alfo is authorized ; the demand againft the debtor is cancelled ; 
and the furety cannot be fued till the expiration of the ap¬ 
pointed period: hut, if he die in the mean time, the debt becomes exi¬ 
gible, and muft be paid from his eftat’e. Again, if the debt 
be not a&ually due at the time, but fufpended till a certain period, 
and the furety obtain an extenfxon of that period, or become bound 
for the payment at a period more remote, this alfo is legal and valid. 


A furety Wm# 
paid t 5 vs debt,ha* 


A surety has rccourfc againfi; the debtor for whatever 


* The whole of this important cafe is in direct oppofuion to the dofliioc* of the other 
fett—Vide Htiaja, VoU II, page 57 6 and 580. 


he 
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fee may pay on his account; provided he have become bound by the 
defire of the principal; although the iubfequent difcharge of the 
debt be made without his authority ; but, if a perfon become furefcy 
for another without his defire or consent, he can have no recourfe 
again ft that other, although the payment * 1 fee made fey his defire.' 

SECTION II*; 

©f 'the Claims for which Security may fob. given'' 

and received; 

Every eftabliihed debt may lawfully be the fubjedl of Zuman , , 
whether it be permanently eftablifihed, (like the price of an article 
bought, after the l'apfc of the period of option,) or liable to annul¬ 
ment, (like the price of an article, during the period of option, after • 
thifeizin of the article);.but before the fei zin of the article, it is unlaw- - 
ful to give fecurity for the price. In like manner, it is lawful to give 
fecurity for a debt which is not actually eftabliihed at the time, but 
has a certain and riecelTary tendency to become fo, like the amount of 1 
a reward promifed for the recovery of property loft or ftrayed, before 
the adual recovery of the propertyf ; the ftipulated wager on 

a; • 

* All this SeiUoh, except .the-'tvvo laft cafes, is quoted from i%t Tuhr<er* 

i The dccifioa here g yen would appear to.depart, in fume degrcc> from the general prin¬ 
ciple with which the paragrapl^commcnces, and is in di-reftoppofuion to the maximHated • 
in the Book of Pawns, p which might have been expected alfo to infkencc the doc. * 

trine of furetilhip for property.—-The ground of this decifion, however, is dated by the 
Commentator, on the SkurJjd to be the following text of the Koran, convey inga valid obli¬ 
gation on the part of an Egyptian, for a reward to any perfon who fhould produce PharoahT s 
Cup, . which-had been put into the fack of BbujAMiN by order of his-brother Josrv 

—•The/ • Y 
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It if unlawful to 
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m fetefv in archery, before they be determined - 
if: a Pfrfonbtcome furcty for the performance of a f#~ 
foch a.s the- recovery of flrayed goods, or the {uperior, 
ftjiftttfcoft o-.hQifc, foe obligation is totally invalid. On the 
o.th<pr. ba^icfo it is. unlawful to .give fecurity for what is neither .fox. 
bliOrcd at the time, nor has a certain tendency to become ft, hke 
debt before the ground of it be ascertained.; as where, for ex¬ 
ample, a perfon may fay “ I am refponfible for whatever be 
- may borrow .from .you," or. whatever you may give him, is at 
»• my rifk, M whether Ire fpecify any particular'amount or not, as, tor 
ufoance, “ I am refponfible for any number of derhunn as far as 
“■ ten which you nlav give him/’' in all which ‘cafts the obligation- 
would be null and void. The Shaikh, however, las exprefsly 
maintained the validity of the obligation upon a perfo-n who may 
fay to another,—“ Throw your etefls' into the fea, and lam 
1 1 refponfible for their value fo but this fhouhl be eonfidered rather 
as a voluntary gift of property m order to lighten, the veffcl and; 
fave the lives of the paitengers, than a* an- obligation of furetifliip 
for a debt i and in like manner, where the obtunh maintains, 
that, if a perfon foy to another Divorce your wife, and I fhalh 

-They anfwered, ** We mils the Prince'* Cup, and for him-who (halt produce it (lull be a, 
<. Camel’s load of grain; and I will be furety for the famewhich text, being dearly demourtra.. 

Tty of t k: obllgitlon iaqueftion by the Egyptian law, is held alio to eftablilki 
the validity of- all fnch obligations in the Mohuir.mudan law, agreeably to the generalprinciple, 
that whatever is Hated in the Man, to have bean the law of former time* iaany Nation to 
whom a Divine miffion was lent {fnch a/the Jews-or Chriftiansji and no* etcprefsly repealed! 
in the Koran it (elf, mull be conficfered’alfo to be the law oPMohummoo.—TKis principle, as 
being contained in the Koran., although qualified" and ret!rifted tit its influence by fom; 
lawyers of both lefts lm never been con: ro vert, d by any.—The texts* which cftablilh it, arc, • 
one refpefttng the Jews, in Chapter 6th, “ Thofe were the pc Tons whom God direfteJ,. 
it therefore follow their direction a fecond, in Chapter 3 jth, “ That which we have re¬ 
st yaaied unto thee is.the truth, coniuoui’-g what was revealed before it alulftiveral other*. 

. “ owe 







w -jytfe y{m , a i fh;6fcfartdl de'rhum and the dthtr accordingly 'do : fo,, 
'this 1 engagement' is valid an.d bindingj the validity would-ap.. 
pear to depend on its being confidercd ip the light df a gift, 
rather than .in that of an engagement df furetilhip; beeAtife it is 
probable, that the per fen may know the marriage tb have 
been .unlawful and criminal, and tnay confccpuently With tt» 
diifolve it by a voluntary gift of property, which is fully 
authorked in law,, .Again, in the opinion of the Shaikh, if 
perfon fay to another «* Emancipate your (live, and I oWeycrti 
44 a thoiftatlch ! ^^:W/, , ’'Or ftp; an infidel * { Releafc that captive, 
«« and 1 owe you a thoufand dtrhwris both thefe, confidered as 
obligations of furetilhip, are heldfto be legal and valid : but if they 
■be fo, the ground on which their validity depends is the-exiftenCe 
,<if a lawful and virtuous neceftity, on the part of the perfon 
who becomes''bound,, to enter'into the c.ngagements in «jueftion; 
contrary to any other obligattofifektive to an a& which has neither 
actually been performed nor is neceffary to be fo, and which 
obligation therefore, according to the general principle, would 
be .altogether mill and void*. 

Surbtiship for property is lawful, whether the extent of it be 
known or uncertain ; for a know ledge of the amount of a debt is by 
no means a condition to the validity of the furety’s obligation. 
Thus, if a perfon become furcty-fbr whate ver anot her is ind ebte d, 

* The U^ation, ,d*£thc above dscilioas by the Shaikh, and pf the arguments refpeft- 
- ft£r theo by the author, is by no means literal. The paffage in the original is altogether 
extremely obfeure, and the tranilator has had much dAcuity io,et>to*c?in’g what he con. 
fiders to be tho/enfe of the author, .in.langnage which he dill feels to be left perfpicuotu 
than it ought to be;; SCfbe necefiity, which is here fuppefed, would appear to be.that of 
atoncmenTor expiation for an offence by the redemption of a Have, which is in many 
xafes enjoined by the law, and which the offender may have -no other mode of performing 
than by entering into the obligation an queflion.—At all events, the obligations hete 
Scribed by the SUM, arc obvioufy foreign to the fubjeft of fureuftup. 
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the obligation is perfectly valid; and thefurety accordingly t« 
bound for whatever the creditor may efiabhfL by proof to have 
been due by the debtor at the date of the furety *s de¬ 
claration: but not for what may be found in any written 
account, nor for what the debtor may confefs to have 
been due. by him, nor even for what the creditor may fwear 
to have been due, on a reference for that purpofe in a difpute 
between him and the debtor.: but if the furety have hirnfelf 
refufed to fwear in an adlion between him and the creditor, and 
a reference have confequently been made to the creditor’s 
oath refpe£ting-the amount of the debt, the furety, in this-cafe, 
is necelfarily bound for .whatever'the creditor may fwear to. On 
the other hand, .if a per Con become furety for"* whatever may 
.afterwards be eftabliChed.by witnefles to be due by another/" 
this obligation is altogether null and void; becaufe the cflablifh- 
ment of any debt at the, time.is, in this cafe, unknown and 
uncertain. 

‘Suretishjp for the compcriTation of a crime or offence, whether 
,it be in money, or in cattle, or other .effects, is lawful; as alfo that 
for the delivery of goods pure haled by MHum.: but not for>the 
nanfom of a Mokdiiu 5, according'to the Shaikh ; beeauie this latter 
ia. neither an eftablifhed debt at the time, finee the. Have may at .a ay 
time cancel it by declaring his inability to pay the ranfom; nor has 
jt any certain tendency to become fo, becaufe'the Mckatub, when he 
makes payment of the.ranfom, is free, andmo longer in the condi¬ 
tion of a : M oka tub : fo that nocircumflance can be fuppofed to exi& 
with regard to the debtor, namely the Mokatbb Dave, in, 
which it might be faid that the price of his ranfomis eflablhhcd as a 
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t^oritwdi it j&Jav/ftd to engage fen adurety, as wll asjfVwaripjfigitjai 
debtor, and the, debt is fffeHuaMy transferred to the perfem -of the 
fecund fiirety. Further, if, any one of the fureties, or the original 
debtor himfelf, make’payment of the debt, they are all releafcd 
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not at liberty to reje$.itnpr, convedfely, iftKe-rejedt-iotil would be 
mcil- beriefifeiah is. he.-at liberty. to, retain, it j a.od, iff thbi. owner 
or the ifpbk interfere,, and they. Difpute upon this" point, .the mi- 
giftrate, fhuil, enfcrce the, opinion, which appears tb Ire advanta¬ 
geous idylratfVi" it ts‘ to' be..obser ved, that 'a 1 generic authority to 
*fefj t> r -Si c*a p o, w t .r 'i ■ | in 5 ‘to piirdiafe dt.fednve, as wdll as 'Ibuotf 
goods, ii a profit',be * fr^n the pfireh^fe iMt a g^nerai 

. power of ^rv/rj dots not, || ? || fplf ■ 

; g ■ '■ is not lawful tor a manage tc n.urchafo at a higher r 

than flueordinary firm, n,or to fill an.„article : for Id's than the !.;■%>] 
price of it j if he. do i'di lor ■Id's than the ordinary price,. die 
validity of thw bargain is dopepdenl op .the owner’s content ; and 
* ■'“ tiwuer, rcfu.fing to' nuity it, may reclaim" his p#rojpemy r ' if it Imv 
iOrth.coTni.ng i or, if it bp hot lorthcorning, ’lie„mJty have recourfe. 
againfl... the buyer or. live manager, at Jus. option, .fcidthc full value 
: V,i : ’ •' ’ ’ ’ I h*'' dd.v " which 
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, ^likh it? fcjpii$. , Ags$in, if dhe'manager-Fify at a higher chan 
. ordinary race, artd ^?ui ihe ident||al money bcpn|ii)^ tpjthe craju- 
'/ ‘ hi ‘(lock, the contrail is altogether null and void j but, if the pur- 
’ '' c^lnclutile'd upbh ; ;erG& pf the.o;#ner’$- 

riliW, 'i;t is held tp be for the njRtiagcr hlna^U’; otlktjvi'fe, it is 

M fe 
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detktidervi oh the- owner's’ futui 

( X . ■;■ of; .*V, 

w IjWyiK^ v Ills 
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• K : m A may• not buy what ft is unlawful for -a._ M40$m 

fb pojfcfs, proV idled the'principal be a Moojlcm , though he hifnfe|f Zl»™i ‘ 

’ v ; 1 v V . •. ■ 1 " : v 1 . -r,; :■••;; .tfucfo ft'ci 

%&■■$ Zrwnei : for example, wine and pork ; and; if. he do buy *&?**.* 

f»M articles as thefe, and pay the price oi thenr iram the capt,al 
flodc, he is aplwerable. 1 for the amount of it to the owri^r. Fur- 
ther f if he ha^ve purchaied a quantity of grape juice, and K be- 
come wine bp the natural pfocefs oi fermen.tati on, yphile it remains 
j n his hands., this cannot lawfully be .fold on account of the owner 
of the ftbclc!' Again, a manager "may not mix the. catpVtal-ft'oek with, 
any otlier property j- an'd, ( if He do io ; without the o^hcf s ccnhi.nt,, 
he is arlfivcraSle for the confe'quences i but thp,; copt rail of Moza- 
ruhitt is not’’.'hereby difIolv<?d, and 'the profit, mu ft Hill he divided 
aeeordihg to-the germs'of the original agreements 


Mu ft not 
the ftqc.lt 
any ocher 
• P«V. . 
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F'ou k'conditichs are it 

idlfpefi'fSbll - rvt^h -ifefpeQ: to tb 
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Kcfaz'i' tiamdy, • that u 

be relirict 

j 4 ji , <. - a -,-Jv,, JCt I c . 

cu to ilte ■ oontTav-tit 

tg parties 


themfelves';. that it be declared to belofeg to. theevsn pvnnfyrjtp i 
th-at it be kB'o^vn -tovth'e.;.,partie3 i ; : at- the tutic oi contuH..,jng ; dr^.t 
that- it be. rc/pfivefy, not fiogtiwfa fixed; By re/lnetting the parties 
it-is'menu, that the, profit (hall be'declated to a'ccnte-to the dw 
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gerilf.is held to fee merely a Ktirz Ic 


profit yvfr ■ intend, that the .{hare of each party in theljpr- 


dVfiiiedr ahd : | by requiring that ic iliall be relatively fixed, w,e 
meite, tbas; iche relative proportion., which each c l '~ 


Profit ifeali bear to the whole., be Hated generally.,; as a half., a 
third, arid fo Off, and that no fp.ecifi.c lam 1 Ihalhbe. fixed -for either 
of tfib parties.;, for example, if the owner were to fay lo the rnanai- 


;;;sb 




h'xplst, literally, a capital 'lock, 'ibuv tcnfcluw frequently occurred in the.coutfe'of the 
©igeft, and isrferf to, upd w roof! of the tides of the MoWmffitdatTiaw, both in'this 
fork, and in the yet its true legal definition is not' to & few,! In cither of them, and. 


the particular .rule of law jvhich applies to if, « olteipi cafua% referred to, hut no where dif, 
tinftfy ftated. Iris the.depofitjiig ofa fum of money, or any fpecies of property, to be turned 
m account in the way of trade, With a.perioiiw'ho undertakes to manage ic yraniitoufly, urider 
a premlibn |j.| the profit or folh herhe ownefs- and confequcnrly, tte manager is not’ 
' C ^ tk ! t,: , ' ^ 1118 trouble. . , ^ a , wWc h is the moil dif- 


" M.uuu AO * l tv ii.UyH. UU- 

Xe , r o{ a!l lhc J uncilcal WQrks of %• author, of the ted, and in the opening of the title 
* description is given of the’various modes of depofoinn-ftock for 

m*i .-if . "it- ic' . _ r t t . . 1 ° 


k.c petpotes of trade ; « Firft, if a perfon lodge property with another to be employed In trade, 
“ he may either make a provifion noting the profit which foall arlffe from it, or not. If T0 
" proviilon whatever be made, or the parties be totally fifentfeip<;f% the dilpolvtl of foe 
* P r0fit > k is W ®e law to belong to the Own (for v„ w jfo , na ft [>ay t i lc , nQ „o t 

“ a reafonablft compenfotidn for his trouble. Secondly, if aprovifiop'fofpe&ing the profit be 
"• *>«^ and ' khs dec,arcd t0 ai f *§ t0 l % «firdy, fois trar.lhOion is coniidered by the 

.~jV „ .... , , . g ■ the ■ , e c k»y«V-and cjic profit and 

- lofe arc )«. : Ifordly, if it,be provided, that the profit (hall go. to the owner of the (loci- eiv 

« wrcly, this is held m law to be a .and the manager, who receives the property of 

another Under this provifion, has no claim whatever againft foe owner. .Fourthly, if 
", r “' w tuat the.prclu. inall be divided between them, this tr miaftion is 'denominated 

« f -eontraft of X/r^ss* wliscli js, 6tfe|ubjCia of the pfCfenr tit{e|'? "f™ ; H. ' 
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profit (hall belong to his f, 
affitt in the management or not, ,s 


the (hares, fo provided for the (laves, do 


matters. Again, if it be provided, that the freedmau v* «*v »«- ™ .. 

i ’ _ ..... fon, mtlef 
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ner of the ftock, or his fon, of any. third perfon who is no rela- 

‘ ' ' ... inan.agenri«nt» 

tion.of the owner’s, (hall receive a (hare of the profit, on condition 
of affitting in the managemenrd, this alfo is lawful, becaufe there 




are two' tBanag 

trs of the flock ; ,wher< 

sas a provifion of this nature 

for a third pc 

xfon, without conttitu.t 

ing him an alfiftant in the. 
b 

management, 

would invalidate the < 

contrad: altogether; and, it 

the owner of 

the flock were fo fay, 

“ you (hall have two thirds 




** of the profit on the condition of your giving a (hare of it to 
“ your wife,”’ the validity of this provifion is liable to great 





Ip' the 'owner of the flock ftipulate, that the manager (hall fell 
to him by the way of Toxolceut , or for prime cott, fome particular 
article which he is to purchafe with the capital (lock, this pro¬ 
vifion is illegal; becaufe it is poffible, that this might be the oruy 
trapfadtion fiora which a profit might arife, and thus the whole 
profit would . go '($ the owner of the (lock, which is unlawful, 


Th« maaaget 
£*nnot be bound 
to refeil an am*. 
qie at prime coft 
to S*h.e ovflxeu 



Not to give the 
owner tin ufe of 
ixiy thing* 


.'Manager be - 

romci pmprittof 
of his ihare of 
thp profit whm. 


as already ilated; and further, if the owner'of the hock ftipujate, 
that hehave tije-afufru,#: of. any .article which may be 
hoiigljt, until it flifli be teihich the fervfce of a Have, 

0 o J'Oife; this previnon, agreeably to the opuma »£ 
(he S.bq$M>, invalidates the cotitradf;. 


If a perfbn deliver two thoibancl demurs, in feparate hags of 

a % p ^#; t0 the manager «t the tiaie, " take thefeas 

a capital flock in KerM, on condition -that the. profit upon 
tii'ts tnoulawd iaaJl be mine, ana 'he profit upon tha-t be your\«. ” 
this; agreement is illegal,:' bat, if the whole flock be mixed, . ami 

Lht owne F t0 the manager,- ^profit on,4\thou%i 

• utallbe mine, and.you ihad have: the profit on a thoufand— it 
| le gal and valid. If ho fby , --. you Jlvdl have the pro- 

fit armng. from orv; of the . t\yo. mercantile. expeditions,” or, 
die \y hole, prod tot the trade, during fuch. a month,” or, fueh 
■ ' a ,y^r,’' all thqie ac|feiti i|&: fe are illegal. 

’• ’ ■■ M ' " 1 1 * *■ k ■ \'Ih> :‘ " f. f ■' 

The manager, .under a coutrad of becomes the. 

legal proprietor of his Jliare. of the profit, immediately on its 
being evident that , a profit has been gained ; and this right of 
property, according to the moft correQ of two oppodte opinions, 
does not depend upon the profit being afhully forthcoming in 
.ready money, although, its complete eftabMirnent, and the 
powers of the manager in virtue of it, be liable to future con- 
tingehce ; for the profit in Mozfcu&w is held by hw to be the 
means, of frying the flock, and confequemiy,. if a ] 0 f s be 
aftenvards fuliatijcJ, it mud be placed to the account of the 
profit; the complete efiagjfWjt, therefore, of the.manager^ 



Ciontradl, c 


upon the actual dii- 

■ upon die converfion of the capital into 

vers, on the difiblution of the 
' ' 

td diftribution : but this Ia£t opinion is 
liable to doubt. As a confluence, however, of the firff principle 
above dated, viz. that the manager is the legal proprietor of 
his {hare of the profit as foot* as it is afeertained, it follows, that, 
in cafes where the property is fubjed to Zukdt, this duty mull: 
be levied, to the extent of the capital dock, and of the owner’s 
{hare of the gain, from the owner himfelf, and, to the extent 
of the manager’s (hare of the gain, from the manager; but the 
profit and dock cannot be combined in. order to make up a A ex$b* 
for any one year; and, on the contrary, the profit iueb, to tne. 
amount of a Nemb, muit be aflualiy pofiefled for a year, be lore 
any impoft of this nature can be levied from it. Further, it is 
proper to obferve, that, even if the manager were not to be. 
conlidered as the legal proprietor of his ihite of the gam imme¬ 
diately on its becoming apparent, Hill, his eventual right, to u 
being fully eftabiilhed, his heirs muff inherit that right, it he die 
before the diftribution ; and* if the owner of the Hock, or any 
other 'perfob, defltoy the profit which has afifen, he mull be. 
srnfwerable for the manager’s fhare. 


His heirs mherll 

JtCr 


* For an explanation of this term)' wMch..could be given only by det.nlmg tbe vari¬ 
ous kinds of property that are fubjecl to the iflipoft of Ztrl'a.', tl ,c Iraidlator n.uft r-^fer 
the reader to the firft Book of the Hedajn, Chapter II, and III. Zukat is the oniy t rie 
of the ffftitnaPm, which was thought worthy of a place in Mr. Hamilton's verfion 
Of the mi*)* ; and, as the rules refpefting it have long been completely faperfeded by the 
praftice, as well of MdummJ** Princes, as of the Britilh Government in India, the Tianflatoc 
dtd not think it necelfary to include them in. his plan for the enlargement and completion 
of this Digcft, 
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If the owner of the flock lay to the manager, “ take this 
«« at the $$>’*■* the contract concluded in thefe words is 
valid, and implies by the conftruaion of the law an equal jjjyi- 
fion of the profit, in the fame manner as if the owner had find, 
46 the profit fhall be between us.” Again, if he fay, <s you (hall 
« have one half of the profit,” and be filent as to the .other half, 
this is equally valid, and to be conftrued in the fame way ; but 
if he fay, “ I fhall have a half,” and be filent as to the mana¬ 
ger's {hare, this declaration is held to be null and void. Ii he 
fay, “ you {hall have the. profit of a half, or, ,,f ' a half of the. 
«« profit,”' thefe expreffions are both equally valid y and, if he. 
fay to two managers, “ you two fhall have a half,”' this alfo is 
valid, and the two managers are equal fharers in the half, 
whether their labours be equal or other wife; in the fame manner 
as each would be entitled .to the fpecific, (hare which was. allotted 
to him, if the owner had appointed a larger proportion for one, 
although their labours were precifely equal. Again, ii the 
owner fay to the manager, “■ take this by way of Mozarubut,. 
« on the condition of vcur receiving the fame {have of the 
<* profit which fuch a petfo.n has appointed lor big manager, 
and they both knpw the tranfadlion which is alluded to, this, 
agreement is valid; but if both, or either of them, oe ignorant 
of the former tranfadion, this agreement is null. Further, 
if he fay to the manager, “ you fhall have a third of the pro¬ 
s' 1 ' fit, and two thirds of what, remains of it,” this provifiom is 
valid, and the manager is entitled to (even ninths of the whole j 



’ » Arab, literally, which by Arabic idiom might be >|M on 

aUosbing jtitt the hall. 


or, 










^ » 


S t if tic fay,' “ a third of the profit, 'and a third of ivhivf 
«* remains,” this is a valid 'provifion for five ninths of the whol 
as, 'inlike manner, “ a third of the profit and a foiifth c 
“ remains,” implies a moietyand “ a fourth of the 
« with a fourth of the remainder,” implies fever* fixteenths of 
the whole : all tbefe provifions are equally legal and valid, 
whether the parties be {killed in, or totally ignorant of, accounts. 
Again, if the owner of the flock fay, “ y ou fhall have n half of 
“ the profit, and 1 fhall have a third,” it is valid, and the re¬ 
maining fixth muft alfo go to the owner > and if he fay, “ take 
it at the half/** without fpecifying to whom the half fhall 
belong, this expire (lion (as formerly obferved) is valid, and the 
provifion is held by the law to be for the manager: becaufe r . 
independently of any provifion, or where no flipulation may be 
made, the benefit or profit arifing from his flock would necefla- 
rily belong to the owner j and, confequently, the flipulation is 
applied ,by the law to that party who could alone require its 
being {fatedfor the purpofe of tfftablifhirig his right; and, on the 
fame principle, if they were afterwards to difagfee on this point, 
the manager afTerting, that the provifion Had been made for him, 
and the owner of the Hock alleging, that he had made it for 

t 

himfelf, the manager^ wbrd fhould be preferred, as ftippOrting 
the mod obvious or natural COfiolufion, 


Iraperfon fay to another. 


<* 


“ take this fum by the way of Stipulation of the 

y ‘ whole profit, for 

?/'az, on condition that the whole profit fhall - be tnihey” and 


the other receive it accordingly, this agreement is mill; arid, 
in like 'manner, if he fay, all the profit fhall be yours,” 
this provifion is- Invalid, and the tranfacidbn, which involves it, 

K k k %, is 
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is. neither, a Bcztut, nor a Kurz lean; whereas, if no mention of 
Kerdz had been made, the firfl tranfadion would have been 
held to be a legal contract of Bezant , and the feeond, to be a 
valid loan. Again, if a perfort were to fey, “ take this fum : 

the whole profit fhall be yours, and you fhall not be anfwer- 

,? * able for the lofs; ” this declaration would be confidered as a 

valid tender of a Kurz loan, with a provifion of exemption from 
refponfibility ; but the provifion of exemption would be null: 
and in like manner, if it were fa-id, “ take this on the condition. 
z * that the whole profit fhall be mine;” the tender would be 
confidered as that of a Bezdiit, and its acceptance would not 
induce refponfibility, .although a provifion for refponfibility had 
■been added, 

■If the owner of the flock fay to the manager, ** take this 

ei on the condition that i fhall have a half of the profit, ex- 

cepting ten derhums” this declaration is null; and if he fay, 
«« I have lodged this fum with you in the way of Kerui | on 
** condition of your having a {hare of the profit,” or, “ of your 
** being a fharer in it,” this alfo is invalid, becaufe the Ihare is 
not defined ;; and the manager, in thefe cafes, is entitled, not 
to the amount which is ufually given in fimilar infiances of valid 
Mozarubut r but merely to an adequate compenfation for his la¬ 
bour, confidered as a hireling, rather than as an agent in trade. 

If two perfons depofit a fum by way of Mozarubut with a 
third perfon, and both of them agree to give the manager the 
feme (hare of the profit, it is lawful: and, in like manner, if they 
ftipulate for different fliares, as where one of them agrees to give 

& 
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a half, and the other agrees to give a third, this alfo is legal ; but, 
if the provifion of the contrail be, that the manager fliall have a 
half of the profit arifing upon one owner's lhare, and a third of 
the profit arifing on the other’s, and that the balance of the whole 
profit together fliall be equally divided between tbe owners; the 
validity of this contrail is liable to doubt, ano the Shaikh has 
pronounced it to be illegal. 



CHAP. II* * 

Of the Laws of Mozdriibut . 


The manager in Mozarvbut is confidered by law as a truf- 
tf ti and, confequently, he is not refponfible for any lofsof the 
property committed to his charge, uhlefs it be produced by his 
ovm negligence or tranfgreffion. Further, his leftimony upon 
oath muft; be received in proof of the deftmilioo or lofs; but 
whether or not his affirmation be preferable to that of the owner, 
when he afferts the reflitution of the property, is a queftion which 
has been oppofiteXy delved *, 

If a manager purchafe a {lave, who would become free by being 
transferred to the owner of the flock f, and the purchafe be made 
with the owner’s conient, it is valid, and the Have becomes free ; 
confequently, if the whole flock have been employed in the pur¬ 
chafe, the contrail of Mozarubut mult be diffolved ; otherwife, 

. ■ n _ , ,| Tn -a. 

* See a decifion in the negative Chapter III. 

+ As being related to him within the pi oluhiced degrees. Vide Book of Sale, Chap. IX, 

it 
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it is diflolved to the extent of the price only * but, in both thefe 
cafes alike,, if the purchafe appear to have been advantageous, or 
one from which profit might be derived, the Shaikh is of opinion, 
that the owner muft pay to the manager his fhare of that profit. 
'l¥e hold the manager to be entitled merely to his hire ; ©ncf;, if 
tile purchafe have not been advantageous, the manager, agreeably 
to the opinion of the Shaikh, can have no claim; whereas, 
agreeably to our decifion, his claim for the hire might be fupport- 
ed upon good grounds, although it would be liable to forne doubt. 
On the other hand, if a purchafe of this nature be made withdut 
the owner’s confent, and with, the ready money of the capita! 
flock, it is null, according to the Shaikh . We hold its validity 
to be dependent on the owner’s future confent; and, if the fmr- 
chafe have been made on credit, mentioning the owner's name, 
we hold, the law to be the fame ; but, if the owner’s name have 
not been mentioned, the purchafe is the manager’s own, and he 
muft not pay for k with the capital ftock,; for, if he do, he is per-. 
fomlly anfwerable to the owner. In like manner, if an agent, 
having a general power to purchafe a have, buy one, who would 
become free by being transferred to the constituent, the validity 
o? this purchafe, according to the moft approved opinion, muft 
depend, on the conftkuent’s confent. . 


Cafe of h‘s 
chafing the 
owuejr’jj 


Is a manager in MozdrMuf ymchafa the owner’s wife without 
his exprefs confent, the validity of this purchafe is liable to 
great doubt; but, if the owner authorize the purchafe, it is valid, 
and the marriage is diflolved *. In the firft cafe, if we.fupport 


Vide Boole of Marriage 


the. 





the validity of the purchafe, and it be fubfequemt to the confam- 
mation of the marriage, the full dower mull be reftored to the 
foj-mer owner of the wife $ but , if the purchafe precede the con- 
fummation, the cafe is very ■difficult to decide*,. Again, if the 
owner of the capital flock be a woman, and her manager purchafe 
her huiband with her content,, it is valid, and her marriage is 
diflblved, and the (lave becomes the flock in Keretz ; but, if fee be 
purchased without her authority, and with the money of the ca¬ 
pital flock, the, purchafe is invalid j if he be purchafed on credit, 
without mentioning her name, the purchafe is the manager’s; 
and if her name have been, mentioned, the validity of the contract 
depends on her, future con lent. 


If the manager in Mozarubut purchafe his own father, and 
no profit be apparent from the purchafe, f it is valid, and the 
fiave may be refold, as a part of the capita! flock. If He be re¬ 
fold before any gain become apparent, there can be no queftion 
on the cafe. But, if he remain on hand tirl an opportunitv occur of 
felling him a® a profit; agreeably to our principle before flated ife 
that a manager becomes proprietor of his (hare of the profit. im» 


* It does not ! appear to be deckled in any other work. The author of the text* in lus 
kerch dates two oppofite deciiions, and adds, that, if the owner of the dock be made liable for 
half the dower to the former mallet of his wife, he nrafE have ultimate recourfe againft the 
manager who lias iubjeikd him to. that lofs. The full - comprcheniton of die principles ox 
law, which the deck!on of this cafe, in either way, is eonfiiiered by home authors to oppofe, 
muft depend M the perufal of the do&rines refpefting marriage in general, and pardcufaiijr 
that of Haves, Vide Book of Marriage, Vol. II* 

f Nor have teen acquired by any previous tranfaftions withuhe (lock, for this fuppofmon 
is obvioully re.quikte upon the fame, principle, vide Tuzkera* A cafe In mod: refpc&s analogous 
to the above i$ argued and deteniunedon the fame principle in the Hedajjj Voh III, p. 224* 

£ Vide page 448* 
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mediately'on its being evident that a profit has- arifen, the .m-.ys' 
miift be emancipated- to the extent of his fon’s (the manager A} 
fiiare, and' rauft perform emancipatory labour, for the owner of: 
tire capital dock,, to the amount of his (hate of the value. W he¬ 
ther or not the manager may be compelled to pay the owner’s (hare 
in money, if he be capable of doing ft>, is a queflion which the 
Shaikh has decided in the affirmative ; bur we hold emancipatory 
labour to be the owner’s only refource, although the manager be 
opulent, Again., if the purebate appear to be profitable when it 
is made, fcill we-hold it to be valid *, and the confequence to |& 
the fame as-before ; but, if it be admitted, that the manager becomes' 
proprietor of the profit, only on its diflrioution, the emancipa-* - 
tdon of his father cannot take place. 

If the owner of the capital ftocfc diffolve the contract of Mozct^ 
rubuty and the hock confift of ready money only, and no profit 
have been added to it, the owner is entitled, whether the manage¬ 
ment have commenced, or not, to relume the whole of his original 
flock ; but whether or-not the manager* having, acled for a time,, 
be in this cafe entitled to the ordinary cottipcnfatton- .for; hi* 
trouble, is a quell ion on which we have great doubts, if a profit 
have arifen on the flock, they divide it agreeably to flipulation; 
and, if the dock confift partly of goods, the Shaikh is of opinion, 
that the manager rauft be empowered to fell the goods, whether 
a profit be expected to arife from the fale of them, or not,, becaufe 
it is poffible, that fome perion may purchafe them at an ad« 
vanned rate j but, if the oyvner agree to receive them at their full 

it 3s illegal where a profit has been gained, according to Aboo HSnkfa } vide Hedaya t 
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parties,, he may fell them to-that perfon accordingly, or .require 
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the,owner, of. the ftock to receive them at this rate :: but we reject: 
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this,opinion, on the ground, that., as the profit mull at a)! events- 
he. fupervenieht to the -diflolution of the-contrail, the. manager 
' can:-have - no right to it whatever. On the other hand, if the 


the Shaikh is of. 'opinion, 
the piwrpofe. of.converting ..the flock, into reasly nyoney, We hold 
this decifi.on alfo to be doubtful » but if there b c di’bff due 
capital ftock, ia confluence* of the manner having 
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. and if a p-rotst- have arifen, and ilie manager divide 

opuviwtv'tHvit the manager trYay 'fell t&m ? - ijfedelh - the. H^ir 'prevent 

. it, by agreeing to receive them at ^eir iiuil.'yalue. / Our decihbn ' 
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the matiager dis,; aiul there he reby rnoney/only, without ’ a 
; addition of gab* the owner may- refttme his cagitai; or, if there 
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imrufl.'it toa third per!bn, with the owner’s con Cent, on the 


;; : ■ .:condition of the profit being equally divided between this fl- 
ybndary manager and the owner, it is valid; and the profit mufl 
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1)i; .fb/ared accordingly bet ween.the owner and the fecond mana- 
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.owner of the flock, he paying the ordinary. wages for his trou- 
ble to the fecond manager, and. nothing- at all to- ine rml, U 
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c,Tr: bur, if the fuft. manager referve a- (hare of s 
hfrtiflfi, it."is invalid j and b,c whole profit mult 
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,p, e f e cond con trad have been entered into without the owner s 
confeht, and the fir ft manager provide, that the profit (hail .be 
between himielf and the fecond, without mentioning the owner of 
the. flock, it. is-. null > and, with rHped to the profit in this cafe, 
Tome authors have maintained, that it belongs entirely to the owners 
others, that the half of it only is his, according to the terms of 
xVie original agreement, and that the other half is the firft managers, 
he paying' to the fecond the ordinary hire of his labour, "his 


latter.opinion is die moft approved, though there be alfo various 
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otner 
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mher opinions on the qnedion, which arc no. entirely .lefiknic of 
force j fudr fort, rhif . moiety of ,* profir &orlll be HhH- 

yj manager fhouid have recourfe again ft the fir ft for the hM of 


° Mm ' y Wre ot *>“ 1 » b ™r; licorrc 4 moiety (hot, lei ! 

Hius.diviiieii, but that the fecondary • dd have no 

further rcccurfe % and thirdly, that the owner can have no tide 
to any pa ft of she profit *, which tnufl either hie divided between 
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or go entirely to 'the iirftv*; be-* paying./' to . die 


other 
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crumary wages pi his labour. It is to be obferved, lit 
HI cafes of a ftcohdary.-contraft of MozdtdBt without the 
owner’s content, that the owner is entitled to make either cf the 
masuigers anfwerable for his flock, in the event of its being i|ft« 
and tpat the firfl manager, if he be made refponfible, has no 
recourfe againil the fecond.; whereas the fecond manager, if 
made j-cfpcniible, has recourfe (nccorciing to fome lawyers') 
again ft the by reafon -of the. .deceit which was praftifed 
againft him; although, by others, this right has been difpmcd, 
on the.ground of the .property having been, loft in his own hands, 
1 his proceeds on the fuppofition, that the fecond manager fhall 
have been ignorant of the terms on which the fir ft contract 
with the ovvner was concluded; for, if he have been aware of 


'this lifter opinion is foimiled on a prir.ciplc, .Which' lias been Maintained by fbtne law- 
yers of all fefts, re . . . t h ic profit ati/iiig from it durito;! 

the period of ujppation cinhot be chimeJ.by the owner, y.ida /*<%<», Vol, III, 
aiu? Book oi Ujurpatioii alfo Bool; of Usurpation* in this Digeft, Vol. IV* The opi* 
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Imfmtt'a \:\w tui.ivetTally /uppofts the owner's r ; ghr to it 
analogy of thia cafe. to thac uf an ufurpation be atlixilired a 
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ru> weight. It id never the h? ft the prevalent opinion among the fc, lawyers, ‘and would 
appear to & ui.de the.tkcfiton of their l»w*vVide III, pg? 230-s, I , 
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money s or, in general terms 
a fecond .Clave for a thoufand c 
be made with die identical 1 Clock, which had b 
priated to the firft purchafe, it is null; if on cr 
terms, it is the manager’s own, and he rhuft not pay 
wit h the ca pital flock ; lor, if he do, he is refponftble to‘ the 
owners but the profit on this fecond purchafe is his own. 
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We hold tbs JnMriio be valid. Furtheir, .if^be. 
hafe|’,a purdi^ffi with the amount of ,the debt after ’fei-zin, the 
£laikh holds the omxhdle to.be lbs own, becaufe he cannot pur- 
: 7 .yjtb his own identical property, a thing that (hall belong, 
to another. . But, if kc pufcB|fe for life creditor on eredjr^or with-, 
out paying the identical amount of his debt, there are two deci- 
tons of the queftionone, tfiapthe traniadtion (hall be .confidered. 
,s an; invalid contrabl: of Kfrfej confequently, that, if fcl]p debtor 




pifv the price of the article,; he is acquitted of his original dc 
as having dfichaiged his. creditor’s debt to the faq>e Amount by 




8 TTi« author of -the tixu inhis fXziem-fugports the fidt ■dfeijion ; **. .Tbe-caufe or . 
tfponfiliiii!/ in ufurp-^ioni* (Vic aft of .ufurpatip.n alori?j but this is ohvio.u'.ly done 
-vay by ttis fubfcqaeiit voluntary, contraft,of KertU :. «nfeq»ml ; . 'i b« 
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<icbt j in I queflion ,; had 
;ue hy a ftranger or third perlon, ahd the credi'fol" Were to My 
fcffizU on my: account and'retain it as a flock in Kc-rfa,** 
thi s fe&in : vroul d unqueftiohabiy be valid } but‘the would 

be invalid as before, the profit would all be the creditor’s, and the 
1 be entitled, to his hire. 

If a manager in Sfjjhs ’in^kb' a pbrchafe, and the capital flock:, 0‘fs of 'itifc 

f „ , , ..... ltdck perifhTng 

from which he Should have paid for it, perilh in his hands prsvi- | a 


fl#v 


he 


perifh in his hands previ- j* 

> the'payment, the thing purchased, in this cafe, according ckrtwJTu 
Yiofi approved opinion, belongs to the owner of the flock) 


oiifly to 
■ to the moft 

%ho mud depofit the price of it a fecoud time, iVnd the whole to¬ 
gether mull be ccnfid'ered as the capital flock; for the owner 
lias not an option of paying the prtcb & fecond time and con&der*. 
ing that only ns the capital-'flock, or of declining to pay it ajtoge-** 
ther and leaving the manager bound for the price as .being that. 
; ofatl article purchafed by him fell. The fame principle applies 
to ale if the feednd price before its delivery to the feller; for 
here alfo die proprietor of the flock mult depofit it a third time, 
anti fo bn, repeatedly, as often as the lofs may occur, until the price 
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?hefe deeifions. however, in- the ■ cafe ot 
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made upon credit, niufi, according to- the mo ft- 
opinion* depend on |ne cxpr6fs authority of the owner 
for, if he have not- authorized, the pur chafe upon credit, it n . 
be. si together null'and void*, and* neither.- he, nor the manage,, 
can be legally bound for the price. On the other harjd, ii'.tbe'jflpck. 

ih£ v cVUnagerV- hands-, before.he- have made uk patcaate, 
the parch a fe - inufi cither be con fide red as-'null 
according to fome lawyers, be held to be^he manager $ 
he rmift remain bound for the price* becauie, tire contract of Kerciz. 
was virtually diffolvcd before be entered on,the management, . ; ; 



ifcill 

iiiiii 


Clock owner 


carnot ruTchnih 


ifrom the msna- 


ficr* nor claim 


S.lcut/if So confe » 
j.juenc** of kb 


jjparirh ?>&» 

i Wm It 



i 

■■ 

/i proprietor of flock in Steiau is not permitted. to-'jjttrcli -Ac uocu- 
the manager any thing which' has been bought on account of 
the Concern, nor can he claim the right of Sbao/a or pre-emption ■ 
in virtue of any purchafe which is made by the manager; no* 
on the fame principle, can a petfon buy any thing., from his. owa 
licenfed Have, whether the (lave be in debt, or notj though he may 
purchafe from his Mokcitub, and may claim Sboefa in virtue of 
nurchafes made by the Mokchub. A manager, on the other 
hand, may purchafe any part of the capital flock for httnfelf, 
before a profit have arifbn* according to die prevalent opinion.* 

Xiiia pejrfon lodge a thoufand ierMms by Rerbz on ihe^ondhioa 
of the manager’s receiving; another thoufand as-a Bi "yf ; the 
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* Vide page .440, where a conflraft concluded in general serins is fta>tcd to imply n Jrslita* 
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